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Red Hat seeks declaratory and other relief from this Court with respect to the Linux software
“product.” Red Hat, however, has no proprietary interest in, coutraciual right Lo, or control over the
“product” for which it seeks this Court’s interv;a-ntion. Not éoincidantally, this Linux product (i.e., the
Linux 2.4 and 2.5 kemnels) is the very subject of the SCO v. IBM litigation pending in Federal court in
Utah, Complaint, 1 22, 26-27. The Linux 2.4 and 2.5 kernels are developed, tested and ultimately
implemented and distributed under the General Public License (“GPL™), which prohibits Red Hat’s
proprietary interest and provides that they may be freely copied by anyone. Jd. at § 26. Red Hat’s
Complamnt and answer brief entirely gloss over its lack of ownership or praprietary interest in the Linux
2.4 and 2.5 kemels,

Red Hat, despite the complete absence of any ownershp rights whatsoever in the Linux kernels, secks
a declaration that these Linux kernels do not infringe SCO’s intellectual property rights. Similarly, Red
Hat secks redress based upon Lanham Act and state law claims, despite the fact that the Linux kernel is
provided to any and ali comers for free. Thig lack of ownership, combined with a careful review of
complete quotations and accurate statement.s of law, makes clear that Red Hat’s claims must fail.

L RED HAT'S CLAIMS FOR DECLARATORY JUDGMENT SHOULD BE
DISMISSED FOR LACK OF SUBJECT MATTER JURISDICTION.

In its opeming bref, SCO demonstrated that it never made any express or implied threats of
litigation against Red Hat and that the quotes cited by Red Hat for that proposition were incomplete and
inaccurate. In its answering brief, Red Hat does not address or explain its questionable editing of the
quotes it asﬁembled nor does it demonstrate “reasonable apprehension” of suit. Rather, it first sets forth
an incorrect statement of the standard of review on the declaratory judgment claims and then repeats
incessantly, without any support from the complete quotations, that SCO has threatened Red Hat and
Linux users with copyright infringement or misappropriation. When the proper standard is used and the
actual statements are analyzed and placed in context, it is clear that Red Hat has not alleged an objective

“reagonable apprehension” that SCO has threatened it or its customers with claims for copyright

RLF1-2659732-1



FROM RL&F o (FRI} 10, 10’@3 UT:08/8T. 17:04/N0. 4864907507 P 4

infringement or misappropriation,

A. On a Motion to Dismiss for Lack of Subject Matter Jurisdiction, the Court May Properly

Consider Evidentiary Matters Qutside the Pleadings,

Red Hat repeatedly claims that its selectively-edited allegations must be accepted as tme, Red

Hat Br, pp. 1, 6-8. In actuality, when factual questions concemning jurisdiction have been raised, the
Court need not accept the allegations in the complaint as true, but may logk behind the complaint and
view the evidence to determine whether a controversy exists. Indium Corp. of America v. Semi-Alloys,
Inc, 781 F.2d 879, 8R4 (Fed. Cir. 198%) (in deciding motion to dismiss for lack of subject matter
Jurisdiction, court:may consider evidentiary matters outside the pleadings); iternational Harvester v.
Deere & Co., 623 F.2d 1207, 1210 (7™ Cir. 1980); see also Field Container Co. v. Sommerville
Packaging Corp., 842 F.Supp 338, 341 n.3 (N.D. IIL. 1994) (plaintiff “has the burden of supporting the
allegations with cdmpetent pr:)of and demonstrating by a preponderance of evidence the existence of an
actual controversy.™)

Even if this Court .did not wish to consider evidentiary matters outside the pleadings, the
documents SCO has provided are merely the complete docurnents showing the entire quotes, which this
Court obviously can consider. See Fed.R.Evid. 408, Indeed, even under a traditional 12(b)(6) analysis, a
court may properly refer to the factual allegations contained m other documents, such as those referred to
1:n the Complamt and matters o'lf public record, if the claims of the plamntiff arc ‘bascd upon thosc
documents, fn Re Westinghouse Sec. Litig,, 90 F.3d 696, 707 (3d Cir. 1996)‘. This rule exists to prevent
“[t]he sitvation in which a plaintiff is able to maintain a claim of fraud by extracting an isolated statement
from a document and placing it in the corplaint, even though 1f the statement were examined in the full
context of the document, it would be clear .that the statement was not fraudulent.” In Re Burlington Couat
Factory, 114 F.3d 1410, 1426 (3d Cir. 1997); Pension Benefit Guar. Corp. v. White Consol, Indus., Inc.,
998 F.2d 1192, 1196 (3d Cir. 1993) (court may consider an undisputedly authentic document that a

defendant attaches as an exhihit to a motion to dismiss if the plaintiff's claims are based on the
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documnent). In short, this Court may properly consider all of the documents SCO submitted, particularly
since they contain the complete text of quotes used throughout Red Hat's Complaint and answer brief.

B. Red Hat Failed to Establish a Reasonable Apprehension that SCO Would Sue it for
Igfrincement or Misappropriation.

On-at least ten occasions in its answer brief, Red Hat claims that SCO threatened it with legal
action. Red Hat Br,, pp. 1 (twice), 2 (twice), 6, 9 (twice), 11, 12 (twice), 13. None of these assertions are
supported by the Complaint itself, Simply saying over and over in an answer brief that SCO threatened
Red Hat with legal action does not make it so. In fact, when this Couri compares Red Hat’s allegations of
purported threats of litiga;ion by 5CO (1Y 49-58) to the actual statements mh'dc:, It is clear that there has
never heen an actual threat of litigation against Red Hat. See SCO opening brief, pp. 9-14. Red Hat's
Complaint does not identify one letter or one statement ever made by SCO in which SCO threatened Red
Hat with suit. Noticleably absent from Red Hat's Complaint is the mention of any contact between it and
8CO until Red Hat’s CEQ sent SCO a letter demanding to sce the infringing code shortly before filing
this action. Complaint, 19. In the complete absence of any contact between the parties, Red Hat's claim
of a direct threat of litigation by 5CO is spetious,

As noted in 8CO’s opening brief, in the absence of a direct threat of litigation, courts lock to the
totality of circumstances to see if there is an objective “reasonable apprehension™ of being sued for
infringement. The facts and the law make clear that Red Hat has failed to meet ifs burden of al_leging
facts sufficient to prove an objective “reﬁsnﬁable apprehension.”

Red Hat begins this portion of its brief by mischaracterizing SCO’s discussion in its opening brief
about the “day of reckoning™ as merely being an issue of “timing.” This is wrong. Red Hat carefully
edited the full quote when it appeared in its Complaint by deleting the introductory clause that clarified
what was meant by the “day of reckoning” comment:

What he meant [by the day of reckoning] was that if SCO prevails in
their lawsuit with IBM, companies like Red Hat ... may need to revisit
their distributions and remove any UNIX system code from their
distributions and compensate SCO in some way for the sofiwate code

3
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that they benefited from by using our UNTX code.
Mozilla Article attached as Exhibit F to opening bricf. Thus, when the entire quote is read, it is clear that
the “day of reckoning” had nothing 0 do with any threat of litigation or the timing of any litigation, but
merely referred to the fact that a distributor like Red Hat may need to revisit its distributions and remove
any UNIX code from its distributions and compensate SCQ in some way for the use of SCO's UNIX
code.

In the face of this clear statement that does not remotely give rise to a threat of litigation against
it, Red Hat nonetheless claims that SCO is simply trying to avoid an “actual controversy” based upon the
timing of any purported legal action against Red Hat. This argument is wrong on the law and Red Hat
ciles (o inapposite authorify for its positibﬁ. Spéciﬁcally, in the cases Red Hat cites, jurisdiction for
declaratory relief existed because the parties seeking declaratory relief “had taken adverse positions with
their existing obligations,” detna Life Ins. Co. v, Haworth, 300 U.S. 227, 242 (1937); Maryland Cas. Co.
v. Consumers Fin, Serv. Inc. of Pa., 101 F.2d 514, 515-16 {3d Cir. 1938) (action between insurer and
insured to determine insurance coverage was proper subject for declaratory action), or because the
dcfer;dant did not contest that “reasonable apprehension” existed when the comblhjjlt was filed, United
Sweetener USA v. The NutraSweet Co.. 760 F.Supp 400, 404 (D.Del. 1991) (“['D;afendant] docs not
contest that reasonable apprehension existed when the complaint was filed”), or because the cases
involved a series of adversarial c0rfespondlence, including “an unmistakable threat of !it}"gation‘l“ MS
Health Inc. v. Vality Tech Inc., 59 F.Supp. 2d 454, 461 (ED. Pa. 1999). Here, conversely, SCO had
never contacted Red Hat, much less taken an adverse position with an existing obligation and SCQ had
never written any adversarial correspondence to Red Hat containing an unmistakahble threat of Iitigation:
indeed, it had never written Red Hat any correspondence at all. Moreover, SCO has vigorously contested
jurisdiction from the time the Complaint was filed. Thus, none of these cases provide Red Hat with any
support for jurisdiction in this case.

In the remaining case cited in this section, Red Hat flatly misrepresents the holding of the Third

4
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Circuit in The Salvation Army v. Dept. of Cmty. Affairs of the State of New Jersey, 919 F.2d 183 (3d Cir.
1990). According to Red Hat, “the Third Circuit held that, despite a state’s waiver of enforcement of
administrati\.fe regulations, it continued to be a ;;ossibility that suit would eventually be oommenced at
some future time by private beneficiaries.” Red Hat Br,, p.10. Red Hat continues ther, citing to the
concurring opinion, alleging that the threat of suit was sufficiently tangible and immediate. /4. The Third
Cireuit held to the contrary:

Nor do we believe the theoretical possibility of a suit aguinst TSA by a

program beneficiary provides justification for @ continuation of this

litigation insofar as the “waived” provisions are concerned.
* * *

Nothing in the current record indicates that TSA has been threatened

with suit by a former beneficiary or provides any other reason to believe

that TSA’s professed fear of a beneficiary suit is a realistic one.
Id at 193. Thus, contrary to Red Hat's misrepresentation about the holding, the Third Circuit clearly
requires a threatened lawsuit or that the professed fear of a lawsuit be a realistic one, As in The Salvation
Army, Red Hat has not identified a threatened lawsuit and, based upon the full text of the quotes of SCO
exccutives, Red Ilat's professed fear of a lawsuit is not a realistic one. Thus, consistent with the actual
holding of The Sa!vatzon Army Red Hat has not alleged an objective reasonable apprehension of litigation

and the cIaIms for dechratory relief must be disrmissed for lack of subject matter jurisdiction,

C. 8CO’s Contacts with Linux End Users Do Not Create a Reasonable Apprehension of Suit
Against Red Hat,

SCO had not contacted Red Hat before this case, much less threatened litigation. In an attempt to
get around this obvious defect i its Complaint, Red Hat argues that (1) there were threats to its customers
or potential customers and (2) licenses were offered by SCO to Linux users, so surely there must be an
“actual controversy.” Both of these arguments likewise fail to establish jurisdiction.

Red Hat relies upon paragraph 42 of its Complaint 1o claim that threats of litigation were made by
SCO in a letter sent to 1,500 actual or potential Linux users. However, in its atiempt to construct a threat

of suit against customers, Red Hat misleadingly juxiaposes twe sentences in the letter entirely out of
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context with each other, as follows:

SCO “believe(s] that Limex infringes on [its] Unix intellectual property
and other rights” ... and SCO *“intend[s] to aggressively protect and
enforce these rights and that [Tegal liability that may arise from the
Linux development process may also rest with the end user.”

Complaint, § 42.
This is a misrcpresentation of the content and meaning of the letter. This letter does not threaten
to sue customers, The full text of the relevant portion of the letter is as follows:
As a consequence of Linux’s unrestricted authoring process, it is not
surprising that Linux distributors do not warrant the legal integrity of the
Linux code provided to customers. Therefore legal liability that may

arise from the Linux development process may also rest with the end
user.

We believe that Linux infringes on our UNIX intellectual property tights

- and other rights. We inrend to aggressively protect and enforce these
rights. Consistent with this effort, on March 7, we initiated legal action
against IBM for alleged unfair competition and breach of contract with
respect 1o our UNIX rights. This case is pending in Utah Federal
Districr Court. As you are aware, this casc has been widely reported and
commented upon in the press. If you would like additional information,
a copy of the complaint and response may be viewed at our web site at
WWww.8cQ.comy/scosource. {emphasis added).

Letter attached as Exhibit C to SCOs opening brief.

When the letter is viewed as written, it is patently clear there is no threat of litigation by SCO
against any company using the Linux 2.4 and greater kernels. Rather, the letter makes clear that SCO is
aggressively protecting and enforcing its rights by filing suit against IBM, Moreover, the statement in
SCO’s letter that “legal liability that may arise from a Linux development process may also rest with the
end user,” similarly does not risc to a threat by SCO against Red Hat customers. This observation does
nothing mare than raise a theoretical question subject to various inlerpretations and legal arguments.
Clearly, this statement does not place a customer in reasonable apprehension of suit, since it does not

include an “unmistakable threat of litigation.”  IMS Health, 39 F.Supp. 2d at 461; see also Cylink v.

Schnorr, 939 F.Supp, 39, 41 (D.D.C. 1996) (where letter that stated that defendant was going to

RLF1-2659732-1
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“vigorously enforce [the] rights with regard to this patent,” invited company to negotiate for a license, and
stated that if company did not obtain a license, it should ccaéc marketing and sclling any products using
the technology, court did not find “reasonable apprehension” of suit).

Further, the cases cited by Red Hat in this section do not support Red Hat's efforts to creste

jurisdiction based upon purported threats to its customers. Red Hat initially relies upon Aralac, Ine, v.
Har Corp. of Am., 166 F 2d 286, 292-93 (3d Cir. 1948), This case, however, is factually distinguishable.
In fact, Aralac demonstrates why Red Hat cannot claim an actual controversy in this case. Imilially,
unlike the plaintiff in Arafec, Red Hat has not identified a single Red Hat customer that SCO has
allegedly charged with infringement. Tn dralac, the defendant had contacted one of plaintiff’s customers
(Stetson) and charged it with inﬁingement_, and the dispute was litigated, settled, and Stetson paid for a
license. I1d. at 292,
o Moreover, Aralac teaches that a controversy for patent infringement does not exist “where no
charge of infringement has been made against the product sold by plaintiff but against a process with
which plaintiff has had no connection.” Jd. at 203, This means that Red Hat carmot allege it is party to a
controversy involving the Linux 2.4 lcernel-or the 2.5 devalopment kernel because Red Hat does not have
a sutficient connection to that development process. Specifically, Red Hat has not alleged, and cannot
allege, that it is the “manufacturer” of the infringing product; zo wir: the Linux 2.4 and 2.5 kernels. In
fact, Red Hat's Complaint makes clear that Red Hat has'no ownership or control over the Linux 2.4 and
2 5 kemels and Red ITat will never be able to make such necessary allegations, Complaint, T4 22, 206,

A$ in Aralac, Red Hat’s Complaint makes clear that it has no say in the creation, development,
and implementation of the Linux 2.4 or 2.5 keenels, which are the subject of SCOs litigation against IBM
and SCO’s licensing efforts. Complaint §f 22-23, 26-27.) Rather, as touched upon 1 Red Hat’s
Complaint, what is or is not included in the kernel is dependent upon Linus Torvalds {and others at the

Open Source Development Lab), not with Red Hat, /d. Red Hat, as 1t has alleged, merely takes this

! Certainly, Red Hat has not alleged any such ownership or contro! over the Linux 2.4 or 2.5 kernels.

7
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Linux kernel, which is free to everyone and anyone (Complaint, §26), and adds new features, tests them
for compatibility and provides management services, training, global support, consulting and custom
engineering so that it is an operating system. éomplaint, 7 29-30. Because Red Hat's activities of
adding features, festing, providing management services and consulting are wholly without any
com.mction to the inclusion of SCO’s intelléctua] property in the Linux 2.4 and 2.5 kemels, the cases citad
by Red Hat make clear thai Red Hat cannot e_:stablish ah actual controversy,

Red Hat's reliance upon Nippow Eleciric Glass v. Sheldon, 489 F.Supp. 119 (S.DN.Y. 1980)
fares no better. In Nippon, unlike in the present case, defendant had its lawyer write to two of plaintiff’s
customers (Sony and Panasonic) and accuse them of directly infringing defendant’s patent by using
plaintiff’s prodvets. 7d. at 121-22. No such threats have been made (or alleged to have been made) by
SCO or its aitorneys. Moreéver, the Nippon court further observed that plaintiff had entered into
indemnity agreements with both Sony and Panasonic, which created an actual confroversy for the
manufacturer. Red Hat, conversely, refuses to provide indemnity agrecments to its customers and
certainly has not alleged it has an indcmnity agreement with any customers that have purportedly been
threatened with suit by SCO,

Red Hat also makes passing. reference to t’argz‘fi.Ine. v Se}zrs.Pe:rc;}?;m& Trans. Corp., 2002
WL 31426308 (S.D.N.Y. October 28, 2002), which ;s ‘fﬁéfﬁa.lly rem;\;ed from the instant case. In
Cargill, unlike here, “(I) [defendant] had its outside attorney, rather than compaty executives, write two
letters to [plaintiff]; (2) [defendant’s] letters implied infringement, indicating that [plaintiff’s] product or
products ‘may be covered by’ the ‘793 patent: (3) [defendant’s] leters implied threatened suit, because
[plaintiff] was given a short period of time within which to respond—three weeks in the first letter and 10
days in the secand—or [defendant] would take ‘appropriate action’ and be advised of jts ‘legal options’;
and (4) [defendant] infonne.d a distributor/custorner of ils discussions with [plaintiff] concerning the 793
patent, alier which that individual thought there was a pending lawsuit between the parties.” Id. at *3,

Here, of course, neither 8CO or its attorneys ever wrote to Red Hat so there were no threats of

g
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infringement and no deadlines were given to Red Hat or its customers 1o take certain actions. Rather, as
recognized by Red Hat's Complaint, SCO has been actively pursumg its claims against IBM, the
company SCO accuses of improperly cou_iﬁbuti;lg protected Unix materials to the Linux 2.4 and 2.5
kernels.

In contrast to the cases relied upon by Red Hat, the cases cited by SCO clearly establish a lack of
reasonable apprehension of suit by Red Hat, particularly Bonterra America v. Bestman, 907 F.Supp. 4
(D.D.C. 1995). As shown in SCO’s upening briel] this case compels the conclusion that Red Hat’s claims
for declaratory relief must be dismissed. SCO opening brief, pp. 12-13. In altempting to distinguish this
case, Red Hat repeats the familiar but unsubstantiated refrain that in the present case 8CO has made an
cxpress charge of mfringement to Red Hat. Red Hat Br., p. 14, As detailed above, however, when Red
Hat’s purported examples of “express charges of infringement against Red Hat” are reviewed paragraph
by pa}agraph, quote by quaote, it is ¢lear that xio such charges have ever been made by SCO against Red
Hat. Thus, pursuant to Bonterra, Red Hat’s claim for declaratory judgment should be dismissed. See
also CAE Screenpiates, Ine. v. Beloit Corp., 957 F.Supp. 784, 790 (E.D.Va. 1997).

Red Hat also cannot seek to establish an “actual controversy” based upon SCO’s decision to offer
licenses to end users. It is black letter Jaw that offering a license to end users does not create an
objectively reasonable apprehension of suit in Red Hat, SCO opening brief, pp. 12-13; Bonterra, 907 F.
Supp at 7 (offering license does not create an “actual controversy”y;, CAR Screenﬁlates, 957 F. Supp. at
790 {demand lctters between counsel for a license do not give Tise to reascnable apprehension of suit);
Phillips Plasties Corp. v. Kaisha, 57 F.3d 1051, 1053 (5 Cir. 1995)(“The offer of a patent license does
not create an actual controversy™). Again;n this cstablished precedent, Red Hat nonetheless claims that
the offer of license somehow provides it with a rezsonable apprehension of suit, particularly because a
licensing program would cause a “disruption.” Red Hat Br., p. 15. This “disruption” is purportedly

identified in paragraph 61 of Red Hat's Complaint:
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And 50 I'm guessing that those end users are going to be looking around

to the vendor or vendors involved in supplying [Linux software] to them

whether it's Red Hat or IBDM and saying, ‘What's up guys? You know

what’s happening here? But, you know, that is going to be their beef

with their particular vendor. ‘
Nothing in this quoted language can reasonably be interpreted to be a threat of litigation to end ugers of
Linux. In fact, even if this licensing proposal created a “disruption” to Red Hat, that fact does not serve
to create a reasonable apprehension that SCO would sue Red Hat for infringement. Bonterra, 907
F.Bupp. at 8 n.3 (1he fact that a customer curtailed relationship with plaintiff to avoid any possible risk of
suit for infringement does not serve to create in plamtiff a reasonable fear that defendant would sue
plaintiff for infringement) (emphasie added), Aralac, 166 F.2d at 295 (“an economic interest is not
enough o create justiciability™).

Red Hat’s relisnce on Treemond Co, v. Schering Corp., 122 F.2d 702 (3d Cir. 1941) for the
proposition that SCO’s efforts at licensing establish an actual controversy is wholly misplaced. In
Treemond, the patent holder for Estradiol placed an ad\fertisement n a trade journal that stated, in
pcrtincnf part;

Qur patent . . . covers the process of making [Estradi;_xl].v All uses of this
material without our consent ... are a violation of our frights] under this
patent. We are giving this notice to the trade so that there tmay he no

misunderstanding or doubt as to the exclusiveness of our rights in the
United States to the product Estradiol ...

10
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When this threatening language is compared 1o the quoted text above from paragraph 61 of Red Hat's
Complaint, it becomes obvious that SCO’s statements do not threaten infringement suits against Red Hat
or Limux users. Accordingly, Red Hat’s claims must be dismissed for lack of subject matter jurisdiction.”

D. Even if Red Hat Could Establish Subject Matter Jurisdiction, This Court Should Decline io
Exereise Jurisdiction, '

Although it is clcar that Red Hat has not established (and cannot establish) a reasonable
apprehension of suit by SCO for infringement or misappropriation, even if it could satisfy the
prerequisites, this Court has the discretion to decline to exercise its jurisdiction. /nternational Harvester,
623 F.2d at 1217. As noted in SCO’s opening brief, the previously filed SCO v. IBM case addresses
most, if not all, of the iéﬁues of copyrigﬁt mirmgement and misappropriation. Specifically, the IBM
action will deelde the critical i.s.sSue in this case; namely, whether the Linux 2.4 and 2.5 kernels contain
source code contributed by IBM in violation of its license agreement. If SCO prevails and thereby
establishes that the Linux 2.4 and 2.5 kernels improperly contain 5CO’s protected material, then all of
Red Hat’s claims necessarily fail, as there will be a determination that the Linux 2.4 and 2.5 kemnels
contain infringing material. If, however, SCO fails to establish that the Linux 2.4 and 2.5 kernels cuntsi_jn
jts protected intellectual property, then Red Hat's claims could proceed. Huwever, in such an cvent, it
would be an enormous waste of judicial effort, with a risk of inconsistent results, for two 1awéuits

addressing the same core issue to be litigated in two separate federal district courts at the same time.

* Red Hat included in this section of its brief a footnotc that discussed privileged settlement
communications between the parties. Specifically, Red Hat quoted from a letter responding to Red Hat’s
setlement proposal; a letter that indicated, in bold print, that it was a privileged settlement
communication. Ignoring the impropricty of using a privileged seftlement communication, Fed R Evid.
408, Ward v. Allgheny Ludlum Steel Corp., 560 F.2d 579, 581 n.6 (3d Cir. 1977), Red Hat once again
selectively quotes from a letter and concludes that the letter SCO wrote in response to Red Hat's
settlement proposal and after Red Hat filed suit, “independently establishes an actual controversy ....”

.. Red Hat Br., p. I3 n.5. First, the letter does no such thing, particularly if Red Hat had included the quote
that SCO viewed Red Hat’s proposal “as nothing more than an after-the-fact effort to create an ‘actnal
controversy’™ and that “SCO will not participate in such legal mancuvering.” Letter attached hereto as
Exhibit A. Second, a letter written afzer suit was filed cannot establish “reasonable apprehension” at the
ume suit was filed. CAE Screenplates, 957 F.Supp. at 789-90 (“Thus, all facts learned by plaintiff
subsequent to the commencemenlt of the declaratory judgment suit should he accorded no weight in the
jurisdictional calculus, irrespective of whether they arose after or before the suit.”).

11
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Thus, 1f this Court does not dismiss the declaratery judgment for lack of subject matter jurisdiction or by
1ts discretion, then ft should stay the pending action or transfer it to Utah where the previously-filed IBM
action is currently being prosecuted. Indeed, if this Court does not dismiss this action, SCO ntends to file
8 motion 1o etay and/or transfer to Utah,

1L S5CO’S CONDUCT ALLEGED IN THE COMPLAINT DOES NOT VIQLATE THE
LANHAM ACT,

Red Hat relies on the test the Third Cireuit set forth in U.S. Healthcare, Inc. v. Blue Cross of
Gireater Philadelpia., 858 F.2d 914 922-23 (3d Cir. 1990) for the elements of a prima facie case under
§43(a) of the Lanham Act. Red Hat Br., p.19. U.5. Healthcare provides five clements that must be met:
(a) a false or mié]eading statement about its product [or another’s product] (b) deception or a tendency to
deceive a considerable portion of the rclevant consumers, (c) this deception is significant and likely to
influence purchasing decisions of these consumers, (d) the goods advertised are in intersiate éommerce,
and (e) a likelihood that plambff will be ﬁjured. Id at 922-23. Contrary to the assertions in Red Hat’s
answer brief, it has not stated (and cannot state) a prima facie case under the Third Circuit’s Lanham Act
test because of one incontrovertible fact—Red Hat hag no ownership or proprietary inierest in the Linux
2.4 and 2.5 kernels that are the subject of $CO’s la)vsuitlgn_gztipsi IBM—indeed no one has such an
interest. Without such mterest, Red Hat cannot establish any falee or misleading statements about jts
product or that any statements influenced a “purchase™ of the free 2.4 and 2.5 kernels.

The Linux 2.4 and 2.5 kemels are distributed under a licenéing scheme that prevents Red Hat
from having any proprietary interest therein. Pursuant to the GPIL, the Linux kernel is provided to anyone
who requests it for free, and is therefore nat “purchased” by any customer in 2 commereial transaction as
defined under the Act. Complaint 422, citing the GPL, attached as Exhibit B. Red Hat, accordingly,
makes money by providing professional services. Complaint, § 29; see also GPL (allows charging for
services only). It does not make money by selling the Linux kemnel.

Here, Red Hat has not alleged a single instance in which SCO has impugned, or even addressed,

12
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Red Hat’s services. Red Hat nevertheless claims that SCO’s lawsuit and its public statements about the
Linux 2.4 and 2.5 kernels somehow provide Red Hat with the right to assert a claim under the Lanham
Act. Given the peculiar nature of the ownership. and distribution of these kernels, however, Red Hat's
alleged interest in the Tinux 2.4 and 2.5 kernels is too indirect, too remote, and too disconnected from any
ownership or proprietary control to show a sufficient economic interest in the “product” under the
Lanham Act. See Conte Bros. Auwtomotive, Inc. v. Quaker State-Slick 50, Inc., 165 £.3d 221, 231-35 (3d
Cir. 1998) (prudential standing requirements for 43(a) ¢laim require, among other items, directness of
injury and proximity of party to allegedly injurious conduet); Joint Stock Society v. UDV North America,
Inc., 266 F.3d 164, 179-80 (3d Cir. 2001) (addressing standing requirements under §43(a); plaintiff failed
to satisfy prudential standing requirements); Stansfield v. Osborne [ndustries, Inc., 52 F.3d 867, 873 (107
Cir. 1995) (standing for falsé advertising claim requires plaintiff to be a competitor and allege a
competitive injury;; with the fréely distributed Linux kemnels, Red Hal is not a competitor, cannot allege
competitive inury and has no standing). Without all egiﬁg (or being ahle to allege) any ownership interest
in the Linux 2.4 and 2.5 kernels, which are the subject of 8CO’s suit against IBM and all of 8CO’s public
staternents, Red Hat simply has no standing under 43(a). See. e.g., Shonac Corp. v. AMKO Int'l Inc., 763 o
F. Supp 919, 930-31 (S.D. Ohio 1991) (no standing under 43(2) without showing of equitable or
ownership interest).

. REDHAT'S LANHAM ACT CLAIMS ARF BARRED BY THE FIRST
AMENDMENT,

Red Hat asserts in its answer brief that alleged statements by SCQ are “commercial” in nature.
Red Hat Br, pp. 22-25, Red Ilat’s position, however, {5 overly simplistic-—it merely tries to advocate
that the spesch is “commercial” so that it fits within the ambit of the Lanham Act, but ignotes that the
speech also contains protected, non-commercial clemnents. As a result, Red Hat simply argues for the
exact “bright-line” test for commercial speech rejected by the U.S. Supreme Court in City of Cincinnati v.

Discovery Netwark, Inc., 507 U.5. 410, 417 (1993).

13

RLF1-2659732.1



FROM L& | (FRI)10. 10' 03 (7:14/8T. 17:04/N0. 4864907507 P 20

1

The difficulty of drawing a bright line test for commercial speech was thordugh]y analyzed in

Gordon and Breach Science Publishers S.A., STBS, Lid. v. American Institute of Physics, 839 F. Supp.
1521 (5.D.NY. 1994). While the Gordon and Breach case is not controlling in' the instant matter, the
District Court’s opinion in that case is well reasoned and persuasive in crafting the balance between
commercial speech and protected speech for the purpose of the Lanham Act. The Court stated in Gordon
and Breach:

Thus, rather than simply applying bright-line rules, the Court has

“examined [restriclions on speech] carefully to ensure that speech

deserving of greater constitutional protection is not inadvertently

suppressed.” (quoting Bolger, 463 U.S. at 66, 103 $.Ct. a1 2880),

The need for a more nuanted inguiry arose in Discovery Network out of

circumstances that we find material to the case before us—that ig, the

Court was faced with distinguishing commercial from noncommercial
speech in publications that clearly contained clements of both.

Gordon and Breach at 1537-38, The consuitutional problem articulated in Discovery Network and
Gordon and Breach is cxactly the problem facing the Court in the instant case, Le., di‘stinguishing
comumercial from noncommercial speech where the gpecch arguably contains elements of both.
Red Hat relies on a case decided by this Court, I re Warfarin Sodium Antitrust Litigaifon, 1998
. = - WL 883469 (D. Del. Dec. 7, 1998), for the proposition that if a plaintiff voluntarily includes the subject
speech, it should be deemed “voluntarily intertwined,” and not protected, However. in Warfarin, the
speech af issuc was a’ grétuitous‘co‘mparisdn of business motives between two competing products
(plaintiff’s product allegedly motiva.led 0 “save mouey” while defendant’s product allegedly motivated
by need for “patient safety”). This fact pattern is far different from the facts of the instant case and
involves different public interests and public concerns that weigh on the question of whether SCO’s
alleged speech is “commercial” under the Lanham Act, SCOQ’s statements all involve expressicns of its
legal rights, granted by copyright and contract law, tather then grafitous product comparisons of the fype
in Warfarin.  Therefore, because SCO's speech addresses rights granted by law and contract, it is more

closely related to the protected speech in Riley v. National Federation af the Blind, 487 U.8. 781 (1988)
14
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wherein the Court ruled that a North Carolina statute requiring disclosure of certain charitable donation
information was inextricably intertwined with First Amendment issues and thus did not constitute
commercial speech. Even though Riley involved a mandated restriction on speech, which is not present
in the instant case, the Court in Riley nonethelzss referred to underiying policy considerations intended to
foster charitable contributions, noting that: “the reality [is} that without solicitation the flow of such
information and advocacy would likely cease,” quoting Schaumburg v. Citizens for a Better Environment,
444 (1.8, 620, 632 (1930).

While the underlying policy issues highlighted in Riley are different from those involved in the
instant case, the fact remains that very important policy issues are involved here that must be considered
by the Court. The public policy that makes SCO's speech inextricably intertwined with the First
Amendment is generally identified in SCO’s analysis of governmental interests set forth in the opening
brief.  SCO opening brief, pp.23-27. Red Hat would make hght of SCO’s analysis of the relevant
governmental interests. Red Hat has addre;r,sed each stated interest, standing alone, and out of the context
of the important public issucs involved in the instant casc. Red Hat Br., pp. 25-28. Howcver, the various
governmental interests stated in the opening brief are precisely the substantial considerations that affect
the issue of whether speech is intertwined with fully protected First Amendment speech, or is separate,
commercial speech. Simply ﬁut, a plaintiff should enjoy greater latitude to speak of its legal rights when
these involve significant public issues than, say, gratuitous product comparisons of the type identified in
Warfarin or the “Tupperware parties” involved in Bpurd v Trusteey of Stute University of New York v.
Fox, 492 1.8, 469 (1989). This argument that significant, pratected public policy issues are at stake in
thig case is supported by numerous U.S. Supreme Court cases such as Harper & Row Publishers, Inc. v.
Nation Enterprises, 471 U.8. 539 (1985) and cases cited therein.

In Harper & Row, for example, the U.S. Supreme Court addressed the scope of fair use under the
Copyright Act. In expounding the value and purpose of the United Stazes Copyright Act, the Cour! made
the following sweeping staternents about the underlying value to society of our system of copyrights:

15
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The economic philosophy behind the clause empowering Congress to
grant patents and copyrights is the conviction that encouragement of
individual effort by personal gain is the best way to advance public
welfare through the talents of authors and inventors in Science and useful
Arts, '

L I ]

The inmmediate effect of our copyright law is to secure a fair return for an
‘author's’ creative labor. But the ultimate aim is, by this incentive, to
stimulate [the creation of usefu! works) for the general public good,

Id. at 558-359 (citations omitted). The Court also referred 1o the constitutional underpinnings of the

Copyright Act and the importance of their ongoing strength and validity:

Article |, § 8 of the Constitution provides; The Congress shall have

Power ... to Promote the Progress of Science and useful Arts, by securing
- for limited Times to Authors and Inventors the exclusive Right to their

respective Writings and Discoveries.

As we noted last Term: "[This] limited grant is a means by which an

important public purpose may be achieved. It is intended to motivate the

creative activity of authors and inventors by the provision of 2 special

reward, and to allow the public access to the products of their genius
after the limited period of exclusive control has expired.”

Id at. 546, quoting Sony Corp of America v. Universal City Studios, Inc., 464'U.S. 417 (1984).

The reason this line of argument is relevant and important in the instant case is that the speech
Red Hat complains of is entirely and unequivocally intertwined in $CO’s attermpts to publish and defend
its intellectual property rights, including copyright and contract nghts, protected by law in the face of
withering pressure by Linux software advocates to make operating system software free and therehy
destroy the economic value of software copyrights so highly protected under the U.8. Supreme Court
cases cited above, This speech must be ﬁrotected because it involves critical and timely public issues
about legal rights of the type held by SCO. As such, SCO’s speech in this case involves an issue of
significant importance to our digital society; it is not just an issuc between Red Hat and 5CO. Indeed, as
alluded to in Red Hat's Complaint, the issues in SCQ v. IBM are widely analyzed and reported. These
stories have come abaont hecaﬁse the SCO v. IBM litigation, and the issues of SCO’s intellectual property

claims, involve highly important public issues about how copyrights will be protected and valued in a

16

RLF1-2659732-1



FRON RLAF (FRI)1G. 1003 17:15/9T. 17:04/¥0, 486490750 b 23

-

digital age. As articulated in Red Hat’s Complaint, Linux advocates assert that the Linux free software is
more valuable for society than proprietary software. However, it is indisputable--and the Court can
consider Red Hat’s allegations and the attacheci GPL--that free software licensed under the GPL is
desigmed to eliminate the intellectual property value of proprietary software for the entire software
indusiry. See GPL attached as Exhibit B. Therefore, unlike the seemingly petty produet comparisons of
the type at issue in the Warfarin case previously before this Court, or the “Tupperware party” case in Fox,
supra, the instant case involves an issue of public importance that canmot be overstated.

Against this backdrop of public interest, SCO has alleged that the Linux 2.4 and 2.5 kernels
violate its intellectual property rights. The Lanham Act cannot legitimately be used as a sword to destroy
SCO’s right 1o assert its intellectual praperty right claims, particularly where the outcome of the SCQ v,
IBM case will ripple across all software development throughout the world, As a matter of public policy
and First Amendment law, the public statements by 8COQ regarding the Linux 2.4 and 2.5 kemels are not
“commercial speech.” Rather, 3CQ respecifully suggests that the Court should protect SCO's First
Amendment right to assert the. cxistence of its proprietary copyright and contract claims in keeping with
the policies of Harper & Row and the other cases cited therein by the Supréme Court.

Iv. COUNTS 1V THRQUGH VIT SHOULD BE DISMISSED.

Contrary to Red Hat's assertion, there is indsed legal authority warranting the dismissal of Couns
IV through VI Red Hat Br., p. 28. Froma procedural standpoint, the claims would have to be dismissed
if this Court disnuisses Counts I and TII because it then would be without jurisdiction to cniertain these
stale law claims. 28 U.S.C, §§ 1332, 1441 (b).

From a substantive standpoint, it should be noted that Red Hat’s discussion regarding commercial
speech as applied fo these counts is a red herring, By attempting to re-fiame the argument as one where
“commercial speech” is not a required element c;f the state law claims, Red Hat ignores the argument
5CO raised in its opening brief, and that it repeats here: if the statements that SCO made, which serve as
the predicate for Counts IV through VII, are privileged on any grounds—First Amendment or common

17
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law litigation privilege—then by definition those statements cannot support Red Hat’s claims. See, e.g.,
Finkelstein, Thompson & Loughran v. Hemispherx Biopharma, Inc., 774 A:Zd 332, 338 (D.C. 2001)
(explaining that “[a]long with the overwhelming majority of the States, the District of Columbia has long
recognized an absolute privilege for statements made preliminary to, or in the course of, a judicial
proceeding, so long as the statements bear some relation to the proceeding.”). The concept of privilege
denotes precisely the absolute protection given to statements by parties or attorneys irrespective of their
purpose in publishing the defamalory matter, their belief in its truth, or even their knowledge of its falsity,

Id.; Restatement (Second) of Torts §§ 586, 587, even to the extent of making the denial of a motion to

18
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dismiss on grounds of immunity immediately appealable as a collateral order. Jd. at 340, Stated simply, if

8CO’s actions are protected speech or arc otherwise privileged, then Red MHat cannot sustain a claim

under elther federal or state law.

OF COUNSEL:

Stephen N. Zack
Mark J. Heise ..

Hoies, Schiller & Flexner, LLP

100 S E. 2™ Street
Svite 2800
Miami, FL. 3313)

Dated; Qctober 10, 2003
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Attorneys for The SCO Group.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

THE 3C0O GROUP, INC.
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Civil Action No. 03-772-SLR
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THE 8CO GROTP, INC.'S MOTION TO DISMISS

Stephen N. Zack
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I, MARK J.. HEISE, hereby declare as follows:

1. I am an aftorney at law, duly licmsed‘to practice in the State of Florida, Iam a
member of the law firm of Bojes, Schiller & Flexmer, L.L.P., afttomeys for
Defendant The SCO Group, Inc. I make this declaration in support of SCO’s
Motion To Dismiss. 1 have personal knowledpe of the facts get forth balow and
could and would competently testify thereto if called as a witness,

2. Aftached to 8CO's reply as Exhibit A is a trie and correct copy of the confidential
Settlement Letter from which Red Hat quotes in its answer brief. Red Hat Br., p, 15
n. 5.

_ 3. Attached to SCO’s reply as Exhibit B is a true and cotrect copy of the operative
GNU General Public License (GPL), Version 2, which Red Hat references in the

Complaint. Complaint 4§ 22, 32.

I declare under penalty of perjury under the laws of the United States of America

that the foregoing is true and correct. Executed on Qctober 10, 2003, in Miami, Florida.
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FLEXNER LLp

.CALIFGRNIA HEW HAMPSHIRE

NEW YORK WASHINGTON Do FLORIDA

S
Gy
el
EY

Septerber 23, 2003
Privileged and Confidential
_ Settlement Communijcation
. Via Facsimile
. Mark G. Matuschak, Esq,
Hale & Dorr, LLP
60 State Street

Boston, MA. 02108
Re: Red Hatv. 8CO
Dear Mark;

1 received your leiter dated September 19, 2003, suggesting a possible resolution of this
case. Conirary to the. stafement in your lsiter, SCO’s position that there is mo “actual
controversy” between SCO and Red Hat is utterly consistent with its prior public statements that
you selectively edited for use in the Complaint. Of course, if Red Hat is relying on statements
other than the excerpts included in its Complaint for its “reasonable apprehension,” we would be

@ willing to review them and further discuss the issue,

Your suggestions of a proposed stipniation and also a covenant ot to sue Red Hat's
customers appear fo SCO as nothing more than an afier-the-fact effort to create an “actual
controversy.” SCO will not participate in such legal maneuvering. In fact, the request for a
covenant ot to sue Red Hat’s customers highlights one of the significant defects in Red Hat’s
Complaint; namely, Red Hat does not have standing to seek an advisory opinion for these third
partes. ‘ .

If Red Hat sincerely wants to resolve this case on terms that are fair to it, its customers,
- and 5CQ, we are prepared to do so.

Exhibit “A”

BANK OF AMERICA TOWER + 100 SOUTHEAST Ene STREET, » SUITE ZR00 v MIAML, FL 331312 |44 « R, AOE-EN9-B400 Fax J0B.535.1307
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GNU General Public License

[ Czech | English | Japanese ]

» What to do if you see a possible GPL violgtion

e Translations of the GPL

o GPL Frequently 4sked Questions

¢ The GNU General Public License (GPL) in plain text format

» The GNU General Public License ((GPL) in Texinfo format

» The GNU General Public License (GPL) in LaTeX format

o The GNU General Public License (GPL) as an appendix in DocBook format

Table of Contents

» GNU GENERAL PUBLIC LICENSE
o Preamble
0 TERMS AND CONDITIONS l" OR COPYING, DISTRIBUTION AND
MODIFICATION
o How o Apply These Terms to Your New Programs

GNU GENERAL PUBLIC LICENSE

Version 2, June 1991

Copyright (C) 1889, 1991 ¥Free Software Foundation, Inec.

‘59 Temple Place - Suite 330, Bostom, MA 02111-1307, UBA

Everyons is permitted to copy and distribute verbatim copies

Exhibit “B* - :
10/10/2003 10:12 AM
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’ GNU General Publie Licanse - GNU Project - Free Softwa... http://www fsf org/licenses/gpl him!

of this licenses document, but changing it is not alleowed.

Preamble

The licenses for most sofiware are designed to take away your freedom to share and
change it. By conlrast, the GNU General Public License is intended to guarantee your
freedom to share and change free software-~to make sure the software is free for all its
‘ users. This General Public License applies to most of the Free Software Foundation's
; software and to any other program whose authors commit to using it. (Some other Free
| Software Foundation software is covered by the GNU Library General Public License
inatead.) You can apply it to your programs, too.

When we speak of free software, we are referring to freedom, not price. Our General
Public Licenses are designed to make sure that you have the freedom to distribute copies
of free software (and charge for this service if you wish), that you receive source code or
can get it if you want it, that you can change the software or use pieces of it in new ﬁ*ee
programs; and that you know you can do these things.

To protect your rights, we need to make restrictions that forbid anyone to deny you these
rights or to ask you to surrender the rights. These restrictions translate to ceriain
responsibilities for you if you distribute copies of the software, or if you modify it,

, For example, if you distrbute copies of such a program, whether gratis or for a fee, you

' must give the recipients all the rights that you have. You must make sure that they, toe,
receive or can get the source code, And you must show them these terms so they know
their rights.

We protect your rights with two steps: (1) copyright the software, and (2) offer you this
license which gives you legal permission to copy, distribute and/or modify the software.

. Also, for each author's protection and ours, we want to make certain that sveryone
understands that there is no warranty for this free sofiware. If the sofiware is modified by
someone else and passed on, we want its recipients to know that what they have is not the
original, so that any problems mtroduced by others will not reflect on the original authors'
reputations.

Finally, any free program is threatened constantly by software patents. We wish to avoid
the danger that redistributors of a free program will individually obtain patent licenses, in
effect making the program proprietary. To prevent this, we have made it clear that any
patent must be licensed for everyone's free use or not licensed at all.

The precise terms and conditions for copying, distribution and modification follow.
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TERMS AND CONDITIONS FOR COPYING,
DISTRIBUTION AND MODIFICATION

0. This License applies to any program or other work which contains a notice placed by the
copyright holder saying it may be distributed under the tenms of this General Public
License. The “Program", below, refers to any such program or work, and a "work based on
the Program”" means either the Program or any derivative work under copyright law: that is
to say, a work conteining the Program or a portion of it, either verbatim or with
modifications and/or translated into another language. (Hereinafter, translation is included
without limitation i the term "modification”.) Each licensee is addressed as "you".

Activities other than copying, distribution and modification are not covered by this
License; they are outside its scope. The act of running the Program is not restricted, and
the output from the Program is covered only if its contents constitute a work based on the
Program (independent of having been made by running the Program). Whether that is true
depends on what the Program does.

1. You may copy and distribute verbatim copies of the Program's source code as yon
receive it, in any medium, provided that you conspicuously and appropriately publish on
each copy an appropriate copyright notice and disclaimer of warranty; keep intact all the
notices that refer to this License and to the absenca of any warranty; and give any other
recipients of the Program a copy of this License along with the Program.

Youmay charge a fee for the physical act of transferring a copy, and you may at your
option offer warranty protection in exchange for a fee.

2. You may modify your copy or copies of the Program or any portion of it, thus forming a
work based on the Program, and copy and distribute such modifications or work under the
terms of Section 1 above, provided that you also meet all of these conditions:

» a) You must cause the modified files to carry prominent notices stating that you
changed the files and the date of any change.

* b) You must cause any work that you distribute or publish, that in whole or in part
contains or is derived from the Program or any part thereof, to be licensed as a
whole at ne charge to all third parties under the terms of this License.

¢ ¢) If the modified program normally reads commands interactively when run, you
must cause it, when started running for such interactive use in the most ordinary
way, to print or display an announcement including an appropriate copyright notice
and a notice that there is no wartanty (or else, saying that you provide a warranty)
and that users may redistribute the program under these conditions, and telling the
ueer how to view a copy of this License. (Exception: if the Program itself is

http:/www fsf org/licenses/pplLhiml
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interactive but does not normaily print such an announcement, your work baged on
the Program is not required to print an announcement.)

These requirements apply to the modified work as a whele. If identifiable sections of that
work are not derived from the Program, and can be reasonably considered independent and
separate works in themselves, then this License, and its terms, do not apply 1o those
sections when you distribute them as separate works. But when you distribute the same
sections as part of a whole which is a work based on the Program, the distribution of the
whole must be on the terms of this License, whose permissions for other licensees extend
to the entire whole, and thus to each and every part regardless of who wrote it.

Thus, it is not the intent of this section to claim rights or contest your rights to work
writien entirely by you, rather, the intent is to exercise the right to control the distribution
of derivative or collective works based on the Program,

In addition, mere aggregation of another work not based on the Program with the Program
(or with a work based on the Program) on a volume of a storage or distribution medium
does not bring the other work under the scope of this License,

3. You may copy and distribute the Program (or 2 work based on it, under Section 2} in
object code or executable form under the terms of Sections 1 and 2 above provided that
you also do one of the following:

v a) Accompany it with the complete corresponding machine-readable source code,
which must be distributed under the terms of Sections 1 and 2 above on a medium
customarily used for software interchange; or,

* b) Accompany it with a written offer, valid for at least three years, to give any third
party, for a charge no more than your cost of physically performing source
distribution, & complete machinc-readable copy of the corresponding source code, to
be distributed under the terms of Sections 1 and 2 above on a medivm customarily
used for software interchange; or, ) '

» ¢) Accompany it with the information you received as to the offer to distribute
corresponding source code. (This altemative is allowed only for noncommercial
distribution and only if you received the program in object code or exacutable form
with such an offer, in accord with Subsection b above.)

The source code for a work means the preferred form of the work for making
modifications to it. For an executable work, complete source code means all the source
c¢ode for all modules it contains, plus any essociated interface definition files, plus the
soripts used to control compilation and installation of the executable. However, as a special
exception, the source code distributed need not include anything that is normally
distributed (in either source or binary form) with the major components (compiler, kernel,
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and 50 on) of the operating system on which the executable runs, unjess that component
t itself accompanies the executable.

If distribution of executable or object code is made by offering access to copy from a
designated place, then offering equivalent access to copy the source code from the same
place counts as distribution of the source code, even though third parties are not compelled
to copy the source along with the object code.

’ 4. You may not copy, modify, sublicense, or distribute the Program except as expressly
provided under this License. Any attempt otherwise to copy, modify, sublicense or
distribuie the Program is void, and will automatically terminate your rights under this
License. However, parties who have received copies, or rights, from you under this
License will not have their licenses terminated so long as such parties remain in full

( compliance.

5. You are not required fo accept this License, since you have not signed it. However,
nothing else grants you permission to modify or distribute the Program or its derivative
works. These actions are prohibited by law if you do not accept this License. Therefore, by
modifying or distributing the Program (or any work based on the Program), you indicate
your acceptance of this License to do so, and all its terms and conditions for copying,
distributing or modifying the Program or works based on it.

6. Each time you redistribute the Program (or any work based on the Program), the
recipient automatically receives a license from the original licensor to copy, distribute or
modify the Prograin subject to these terms and conditions. 'You may not impose any further
restrictions on the recipients' sxercise of the rights granted herein. You are not responsible
for enforcing compliance by third parties to this License,

7. If, as a consequence of a conrt judgment or allegation of patent infringement or for any
other reason (not Himited to patent issues), conditions are imposed on you (whether by
court order, agreement or otherwise) that contradict the conditions of this License, they do
not exeuse you from the conditions of this License. If you cannot distribute so as to satisfy

; simultaneously your obligations under this License and any other pertinent obligations,
then ag a consequence you may not distribute the Program at all. For example, if a patent
license would not permit royalty-free redistribution of the Program by all those who
receive copies directly or indirectly through you, then the only way you could satisfy both
it and this License would be to refrain entirely from distribution of the Program.

If any portion of this section is held invalid or unenforeegble under any particular
circumstance, the balance of the section is intended to apply and the section as a whoele is
intended to apply in other circumstances.

1t is not the purpose of this eection to induce you to mnfringe any patents or other property
right claime or to contest validity of any such claims; this section has the sole purpose of
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protecting the integrity of the free software distribution system, which is implemented by
public license practices. Many people have made generous contributions to the wide range
, of software distributed through that system in reliance on consistent application of that
' systern; it is up fo the author/donor to decids if he or she is willing to distribute software
through any other system and a licensee cannot impose that choice.

This section is intended to make thoroughly clear what is believed to be & consequence of
the rest of this License,

’ 8. If the distribution and/or use of the Program is restricted in certain countries either by

! patents or by copyrighted interfaces, the original copyright holder who places the Program
under this License may add an explicit geographical distribution imitation excluding those
couniries, so that distribution is permitted only in or among countres not thus excluded. In
such case, this License incorporates the limitation as if written in the body of this License.

‘{ 9. The Free Software Foundation may publish revised and/or new versions of the Genera]
Public License from time to time. Such new versions will be similar in spirit to the present
version, but may differ in detail to address new problems or coacemns.

Each version is given a distimguishing version number, If the Program specifies a version
number of this License which applies to it and “any later version", you have the option of
following the terms and conditions either of that version or of any later version published
by the Free Software Foundation. If the Program does not specify a version number of this
License, you may choose any version ever published by the Free Software Foundation,

‘ 10. If you wish to incorporate parts of the Program into other free programs whose

l distribution conditions are different, write to the author to ask for permission. For software

L which is copyrighted by the Free Software Foundation, write to the Free Software
Foundation; we sometimes make exceptions for this. Qur decision will be guided by the
two goals of preserving the free status of all derivatives of our free software and of
promoting the sharing and reuse of software generally.

NO WARRANTY

11. BECAUSE THE PROGRAM IS LICENSED FREE OF CHARGE, THERE IS NO
WARRANTY FOR THE PROGRAM, TO THE EXTENT PERMITTED BY
APPLICABLE LAW. EXCEPT WHEN OTHERWISE STATED IN WRITING THE
COPYRIGHT HOLDERS AND/OR OTHER PARTIES PROVIDE THE PROGRAM "AS
ISY WITHOUT WARRANTY OF ANY KIND, EITHER EXPRESSED OR IMPLIED,
INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OF
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE. THE
ENTIRE RISK AS TO THE QUALITY AND PERFORMANCE OF THE PROGRAM IS
WITH YOU. SHOULD THE PROGRAM PROVE DEFECTIVE, YOU ASSUME THE
COST OF ALL NECESSARY SERVICING, REPAIR OR CORRECTION.
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12. INNO EVENT UNLESS REQUIRED BY APPLICARLE LAW OR AGREED TO IN

: WRITING WILL ANY COPYRIGHT HOLDER, OR ANY OTHER PARTY WHO MAY

! MODIFY AND/OR REDISTRIBUTE THE PROGRAM AS PERMITTED ABOVE, BE
LIABLE TO YOU FOR. DAMAGES, INCLUDING ANY GENERAL,, SPECIAL,
INCIDENTAL OR CONSEQUENTIAL DAMAGES ARISING OUT OF THE USE OR
INABILITY TO USE THE FROGRAM (INCLUDING BUT NOT LIMITED TO LOSS
OF DATA OR DATA BEING RENDERED INACCURATE OR LOSSES SUSTAINED
BY YOU OR THIRD PARTIES OR A FAILURE OF THE PROGRAM TO OPERATE

( WITH ANY OTHER PROGRAMS), EVEN ITF SUCH HOLDER OR OTHER PARTY

’ HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

END OF TERMS AND CONDITIONS

1 How to Apply These Terms to Your New Programs

If you develop a new program, and you want it to be of the greatest possible use to the
public, the best way to achieve this is to make it free software which everyone can
redistribute and change under these terms,

Tao do so, attach the following notices to the program. It is safest to attach them to the start
of each source file to most cffectively convey the exclusion of warranty; and each file
should have at least the "copyright™ line and a pointer to where the full notice is found.

one line to give the program's name and an idea of what it does.
Copyright (C) yyyy name of suthor

This program is Ifree software; you can redistribute it and/or
modify it undexr the terms of the GNU General Public License
as published by the Free sSoftware Foundation; either verzion 2
of the Liceunse, or {at your option} any latex version.

This program iz distributed in the hope that it will be ugeful,
but WITHOUT ANY WARRANTY; without even the implied warranty of
MERCHANTABILITY or FITNESS FPOR A PARTICULAR PURPOSE. See tha
GNU General Public License for more details.

| You should have received a copy of the GNU General Public Licenge

i along with thizs program; if not, write to the Free Software
Foundatiocn, Inc., 59 Temple PFlace - Sulte 330, Boston, MA 02111-1307, USA.

Also add information on how to contact you by electronic and paper mail.

If the program is interactive, make it output a short notice like this when it starts in an
interactive mode:

Gnomovision version 53, Copyright (C) year name of auther
tnomovision comes with ABSOLUTELY NOQ WARRANTY; for details

70f8 10/10/2003 10:12 AM




FROM RL&F h | C(RRIIO. 10703 17:20/ST. 17:04/N0, 4864900507 39
| GNU General Public License - GNU Projsct - Fres Softwa... " http://rvvnw. fs£.org/licenses/apl.btonl

type “show w'. This is free software, and you are weloome
' to redistribute it under certain conditiong; type “show o'
for details.

The hypothetical commands *show w* and “show o' should show the appropriate parts of
the General Public License. Of course, the commands you use may be called something
other than “show w' and “show '} they could even be mouse-clicks or menu

iterns--whatever suits your program.

to sign a "copyright disclaimer” for the program, if necessary. Here is a sample; alter the

j You should also get your employer (if you work as a programmer) or your school, if any,
names:

Yoyodyne, Inc., hereby disclaime all copyright
interest in the program “Gnomovision!

I (vhich makes passes at compilers) written
by Jamee Hacker.

[ signature of Ty Coon, 1 April 1989
Ty Coon, President of Vice :

This General Public License does not permit incorporating your prograrm into proprietary
programs. If your program is a subroutine library, you may consider it more useful to
permit linldng proprietary applications with the library. If this is what you want to do, use
the GNU Library General Public License instead of this License.

Return to GNU's home page.

FSF & GNU inquiries & questions to gru@gnu,pre. Other ways 1o contact the FSF.

Cormments on these web pages to webmasters@www.gnu.org, send other questions to

gnu@gnu.or‘g '

Copyright notice above.
Free Software Foundation, Inc., 59 Temple Place - Suite 330, Boston, MA 02111, USA

Updated; Last modified: Mon May 26 14:51:41 EDT 2003
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CERTIFICATE OF SERVICE

I hereby certify that on October 10, 2003 true and correct copies of the foregoing were

caused to be served on counsel of record at the following addresses in the manner indicated:

BY HAND DELIVERY BY FEDERAI, EXPRESS and FACSIMILE
Josy W, Ingersoll William F. Lee

Adam W. Poff Mark G. Matuschak

Young, Conaway, Stargatt & Taylor Michelle D. Miller

The Brandywine Building Doland R, Steinberg

1000 West Street, 17th Floor Hale and Dorr, L.L.P.

Wilmington, DE 19899 60 State Street

Boston, MA 02109
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