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Homburger AG
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CH-8006 Zurich
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Telefon w41 43 222 10 00
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lawyers@homburger.ch
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Mr. Toby T. Landau Dr. Robetto Dallafior ~ Mr. Yves Derains
Essex Court Chambers  Hottingersiraese 21 SCP Derains & Associés

24 Lincoln's Inn Fields ~ Postfach 674 187 bls, avenue Victor Hugo
London WC2A 3EG 8024 Ziirich 75116 Paris
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. October 9, 2007 DAF | ROD | MAE
. 309725 ROD|000187.dos

Re: SUSE Linux GmbH v. The SCO Group, Inc., ICC Case No. 14320{FM

Dear Mr, Chairman,

dear Co-arbitrators: .

We write in response to SCO's letter to you of October 1, 2007, (the Letter)
about the effect of SCO's bankruptcy filing In the United States on the
continuation of this arbitration.

$CO's letter comments on the alleged impact of U.S, bankruptoy law on this

arbitration, but does nof request this Tribunal to stay this arbitration based on

- U8, bankruptey law. SCO also makes no argument that the United States

bankruptey court has any jurisdiction aver this Tribunal or this arbitration.

Rather, SCO contends that as a result of its bankruptcy filing, SCO and
SUSE are glready “prohibited from continuing this arbitration uniess and until
the Bankruptoy Court directs otherwise" (Letter, p. 2). SCO further contends
that this Tribunal should wait unfil the U.8. bankruptcy court rules on 5CO's
pending "Motion to Enforce Automatic Stay" before deciding how to proceed,

. but thet "even if there were no automafic stay, an extension of the [arbilration]

schedule Is reguired” (Lstter, p, 4). SCO asserts that faimesss” requires &

delay in the arbitraion schedule = Including cancellation of the December -

merits hearing — because the U.S. bankruptcy court has not approved SCO’s

retention of arbliration counsel, and such approval is not expected before .

early November (Letter, pp. 2, 4).

) Neows s /18
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Thus, the only relief thet SCO requests Is that the Trbunal cancel the.
December hearing and postpone cther deadlines. SCO's primary argument is
that it would be “unfalr’ to proceed, even If the stay does not apply, becauss
8CO Is allegedly without counssl, As a secondary matter, SCO attempts to
creste the impression that the U.S. bankruptcy stay applies to this arbitration
and may create issues regarding enforcement of an arbifral award,

SCO’# attempt to derall the arbitration should be rejected for the following
feasons: ' .

A

against SUSE,

Applicable Swiss law does ot mandate a stay of the arbitration in view
of SCO’'s bankruptey filing.

The only deadiine that SCO faces before the December hearing is the
October 30 dus date for lts rejoinder in support of its counterclaims
against SUSE, Yet that deadiine is indisputably not affected by the U.S.
bankruptey stay, which applies only to claims against the dsbtor, and
not o the debtor's claims against others, such as SCO's eounharclaims

3

Glven this deadiine and the fact that SCO knew 1t was hot affected by
the bankruptey, SCO should have appliad for bankruptcy court approval
of its arbitration counsel as soon as it filed its bankruptey petition on
September 14, 2007, SCO has siready applled for and obtained
approval of its bankruptey counsel, but has not requested approval of its
arbifration counsel. SCO's own deliberate choice is not @ reason to
delay the arbitration, especially since SCO can still obtain approval by
early November and its arbitration counsel can simply continue to work.
on the arbiiration while SCO's request for approval is panding.

$CO's suggestion that U.8. bankruptoy law prohibits SUSE and SCO

" from pursuing their claims and counterclaims in this arbitration is without

merit.

SCO's suggestion that its bankruptey fillng would make an arbitral
award unenforceable in the U.S. and that this somehow dlctates adslay
in this arbifration Is also without merit.

.
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- F. Cancellation of the December hearing would prejudice SUSE by

delaying resolution of the uncertainty cast by SCO's continued claims

. 4/18

and threats against Lintx, which SCO has recently repeated even affer

filing its bankruptey petition and after the Utsh court ruled that SCO
does not own the Unix copyrights on which SCO has been relying.

In sum, SCO has falled to justly cancellation of the long-scheduled
December 2007 hearing. SCO has also failed to justify extension of the
October 30, 2007, dsadiina for the parties' rejoinders on their claims and
counterclaims. SUSE does not object, however, to extending this deadline
untll November 9, 2007 (shortly after the Bankruptey Courts November &
hearing on SCO’s etay motion), as the parties would be able fo procesd with
the December hearing even with this accommodation, »

ARGUMENT

" A.. Swiss Law Does Not Mandate a Stay of the Arbitration

Because Swiss law controls the conduct of this arbitration with its seat.in,

Zurich, the Tribunal should first consider the applicable Swiss law. The
governing Swiss law is clear: a bankruptcy patition does not automatically

* gtay an arbitration, As recently stated by Gabrielle Kaufmari-Kohler and

Laurent Lévy, it is within the discretion of the arbitrators whether fo stay an
arbitration or nof® in view of a bankruptey filing, except under certain

circumstances that do not apply here' (KAUFMANN-KQHLER|LEVY, Insolvency.

and Intemational Arbitration, in: PeterjJeandin|Kilbom (eds.), The Challenges
of Insolvency Law Reform in the 21% Centuty, 2008, p, 269 (Exhibit CLA-45)
(emphesis in originah)), Other Swiss commentators have expressed the same
view (ses, 6., BERNET, Schiedsgerioht und Konkurs einer Partel, in:
Festschift Kellerhals 2005, p. 19 (*fifhe Swiss arbitrator thus does not have
fo stay the arbltral procsedings in the event of the bankruptoy of a parly, but

he may do so in his discrstion If a parly so requests) (Exhibit CLA4S);

The exceplion was that & slay might ba required in cerisn cicumalances of parall procsedings in @
forelgn stata court pursuant to Arlicke 9 Swiss Private Intematenal Law Act (PILA), as conatrued by the
videly criicizad *Fomento™-deciion of the Swiss Fedetal Tibunal of May 14, 2001 ATE 127 Il 278, These

. inumstances do not exist hese, and the recantly anacled Arficle 188 para 1bis PILA effectively ovemules

Foments by eliminaing any autematic stey due to paralial foreign coun procedinge.



0.0kt 2007 14:03  JBURGER AG ) Ne000s S 5/18

4413

BROWN-BERSET|LEVY, Failiite et Arbitrage, in: ASA Eulletin 1808, Vel. 18(4),
p. 875 of seq. (mandatory stay hot applicable to-arbitration proceedings)
(Exhibit CLA-4T). ‘

SCO’s only reference to Swiss law is @ parenthefical comment that Swiss
authors are "divided” on the impact of bankruptcy on an arbltration, citing a
freatise by Jean-Frangoie Poudrat and Sébastien Besson (Letter, p. 5).
However, Poudret and Besson actually agree with the overwheiming view of

. Swiss commentators that "a mandafory stay ... Is not part of Swiss public
poliey ..." (POUDRET|BESSON, Comparative Law of international Arbitration,
2™ ed., 2007, p. 505 (Exhibit CLA-48)), The only authors known to have
argued In favour of an autematic stay and accordingly clted In
PoudretjBesson's treatise are Riede and Hadenfeldt in their book of 1993,
which focuses largely on Swiss domestic arbitration, 1o which a different lsgal
regime applies. In addition, as Poudret and Besson rightly indicate, Riede

- and Hadenfeldt merely addressed the potential impact of a specific rule of
Swiss bankruptoy law’ on a Swiss arbitration, /.. not the impact of a foreign
rule such as US bankruptoy law and a mere Chapter 11 reorganisation
(RUEDE|HADENFELDT, Schwelzarisohes Schledsgerichtsred\t, an ed,, 1993,
244 (Exhibit CLA-48)).

Although a dlscmtionary stay Indeed remalins possibie, it should be granted
only where due process and the right to be heard so require, namely where
the bankruptcy provides for a transfer of authority to a trustee or liquidator
who needs tme fo become familiar with the file (see KAUFMANN-
KOHLER|LEVY, op. cit, p. 271 (Exhibit CLAE): "As a resuff, the pertinent
rules of procedure do net require the tribunal fo stay the arbitration. However,
the arbitrators should navertheless pay deference to the needs of bankruptoy
proceedings. Henoe, they should grant the trustee sufficient time fa raview
the file and decide whether to confinue the arbitration or admit or waive the
clalm') :

Conversely, mere "inanclal difficulties preventing a parly from paying s

lawyers is not a mandatory ground for staying the .arbifration”
(POUDRET|BESSON, op. oit., p. 506 (Exhibit CLA-48)). This has also been

Adticle 207 para, 1 SehKG (Swies Debt Collsction and Bankruptey Acl),
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confirmed by the Federal Tribunal, which held that ‘It Is up fo the party to
securs the costs of representation for turther proceedings in a timely manner”
(Decision of the Federal Tribunal of June 2, 2004, 4P.64/2004, consideration
3.3, in: ASA Bulletin 2004, Vol, 22(4), p. 788 (Exhibit CLA-50)).

In the case of SCO, there is no trustse that needs fime to become familiar
with the file ~ SCO explioitly acknowledges being a “deblor in pogsession” °
and having ifseff the powers of a bankruptoy tustee (Lefter, p. 1).
Consequently and tightly, SCO does not even request such a discretionary
etay. Further, as shown below, SCO had — and continues 1o have — every
opportunity to obtain authorization to retain arbitration counsel, It Is SCO

. which has decided not to seek such autmrzzatmn, but this should not be

charged against SUSE.

B. U.8. Law Indisputably Does Not Affect the October 30 Deadilne for
8C0’s Rejoinder on its Own Counterclaims

As the Tribunal 18 sware, the parties have alrsady submitted Opening
Memoriale and Oppositions. The only remaining submissions are the parties’
rejoinders in support of thelr respective claims and countsrclaims, which are
due on Octohar 30, 2007, SUSE's rejoinder dose not require SCO to do any
work, so the only deadline that appliss to SCO Is the Octaber 30 deadiine for
SCO’s rejoindder in support of its own counterclaims.

SCO's letter does not explicitly address the impact of U.S. bankrupicy law on
its counterclaims, but implies that SCO is “prohibifed” from continuing with
any aspeot of the arbitration, including its counterclaims (Lester, p. 2). U.S,
law does not, however, stay SCO’s counterolaims, -

As SCO itself notes, U.S. bankruptoy law stays certain prooeedings and
claims "against the debtor” (Letter, p. 2, quoting 11 U.8.C. § 362(a)). U.S.
courts have held that this means that the stay potentially applies only to
claims against the debtor, and does nof apply 1o ahy claims or counterciaims

" asserted by the debtor againet other parties (see, e.g,, In re United States

Abatement Camp., 157 BR. 278 (E.D. La. 1993) (nondebtor’s motion to
reinstate debtor's counterclaim and its own mofion for summary judgment

 thereon did not violate stay) (Exhibit CLA51), affd 39 F.3d 563 (% C.

1994); Roft White Motor Sales Co, v, Wells Fargo Bank, 98 B.R. 12, 13-14
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(N.D. Cal. 1988) (stay does not affect claims brought by debtor) (Exhibit CLA-
52)) United States Abatement is particularly instructive bacause. it illustrates
that the issue is not which parly is taking the initiative, but rather whether the
claim is by the debtor seeking fo assert rights against the nondebtor.

SCO has made no showing, therefore, that its bankruptey fling stayed SCO's

. counterclaims against SUSE, SCO and its bankruptey counsel are certainly

aware of this rule, but have nevertheless failed fo mention it. SCO's failure is
particutarly egregious because the only deadline that SCO Is facing before
the December heating is lts rejoinder for ifs own counterclaims. Thus, SCO Is
attempting 1o mislead the Tribunal by suggesting that the U.S. bankruptcy

. stay jusbﬁes pestponement of a deadiine to which the stay clearly does not

apply.’

€. SCO Gould Have Easlly Obtained Arbitration Counsél Approval By
Now, and Can Still Do So By NovemberG

Recognizing that it was facing an Ootobar 30 deadiine on which its
bankruptcy has ne possible effect, SCO should have obtained approval for
arbltration counsel. SCO has had plenty of ime to do so.

SCO's bankruptey petition was preciplisted by developments in the Utah
distriet oourt fitigation. On August 10, 2007, the Utah court ruled that SCO
does not own the Unix copyrights that SCO has asserted in its Utah lawsuits
against 1BM and Novell (Exhibit C-173). Over a month later, SCO filed ifs
Chepter 11 bankruptey petition on Septsmber 14, 2007 (copy attached to
8CO's notiee fo the Tribuna) of September 17, 2007).

On the same day that SGO filed Its bankruptcy petition, 8CQ Immediately
applied for approval to retain two sets of bankruptey counsel (Exhibits C-182
and C-183). SCO zlso filed an application regarding monthly comperisation
procedures for professionals, which stated that SCO “will soon file” an
application to retain Boies Schiller & Flexner as “speoial lifigation co-counsel
(Exhibit C-184, p. 3). All of SCO's applications were approved by the

Qf courss, § SCO were eonﬁdem sbout its countercliims, i should ke aggrassivaly pmeemlm them, putit
s doing exactly the oppesite, )
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Bankruptey Cuurt. on October 4, 2007 (Exhibts C-185, C-186, C-1B7).
- However, $CO has sfill not requested approval fo retain arbitration counsel
as of this date, and hence the Bankruptoy Court has not addressed this issue.

SCO has thus had ample time in which to prepare and file simple motions

seeking approval of its arbitration counssl, SCO used that time to seek and.

obtain approval for two separate sets of bankruptoy counsel. SCO could and

should have applied for approval of arbitration counsel at the same time,

especially since SCO knew that ite counterclaims were not stayed and that its
. rejoinder Is due on October 30, 2007,

]

As even SCO admits, it can likely obtain approval {o employ Boies, Schiller. &

Flexner as its counsel for the arbitration by "early November” (Letter, p. 2).'

SCO has suggesied that obtaining approval of its Swiss counsel may fake

longer, but has presented no real reason, other than 8CO's own dalay in-
' preparing its application, In any event, SCO's counse! can simply continue to

work on the arbitration until approval is granted, ss S$CO's bankruptcy.

‘couneel did before ifs retention was approvad on October 4.° '

§CO also suggests that the arbliration should be postponed becsuse lis
bankruptcy couneel needs fime to become familiar with the lssuse (Lefter, p.
R 4). But the arbitration is being handled by SCO's arbitration counsel, who 18
already thoroughly familiar with the case, and not by tts bankruptcy counsel.
In addition, SCO ie acting as "debtor In possession® under Chapier 11 of the
U.8. Bankruptey Code (Lefter, p. 1), meaning thet, uniike a Chapter 7
bankruptoy, there |s. no court-appointed trustes or liquidator who needs time
fogstupto speed, ‘ ’

. The next hearing dale before the U.S. banknuptey court is Noverber 8, 2007, Motions in U.8. bankruptoy
° et are generally desided quickly, and approvel may be requested on an expediied basis, indsed, §CO's
prior motions wara approved on October 4, the day before the cheduled hearing on Oclober 5, 2007,

¢ . SUSE notes glso that Boles, Schillsr & Flexner LLP, who has nof yel been appraved by the US,
Bankruptcy Court, neverthsiess sent SCO's September 21, 2007 letier lo the Tribunzl and apparently
explalned a Swiss trealise for 8GO's Delaber 1 fatier, which presumably also Invelved Input fom SCO's
Swiss coungel, (Lettar at pp. 4-5,) o
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D. '§CO's Effort to Obtain a U.S. Bankruptcy Court Injunction Agamst
SUSE (s Unllkely to Succeed ‘

SCO discusses and attaches Its effort to enjoin, in U.S. bankruptcy court,
SUSE from proceeding with this arbitration (Letter, p. 3). SCO does not’

- suggest that the merits of such an effort are a matter for this Tribunal to

decide, and SUSE does not so contend efther. Nevertheless, it is important to.
understand that thers are significant defects In SCO’s attempt to enjoin a
German enfity from pursuing @ Swiss arbitration, as this further reinforoes the
conclusion that this arbliration should proceed as scheduled. in particular,
SUSE believes that (1) any U.S. bankruptey stay does not apply o SCO’s
counterclaims; (2) the U.S. court doss not have the required personal
Jurisdiction over SUSE;-and (3) SUSE's Phase |l claims seek deferisive ralief
that is not subject to any stay. ‘

1. Any Stay Does Not Apply to $C0's Counterclaims Against SUSE

SCO's "Motion 1o Enforce the Automatic Stay" is unclear as to whether SCO
Is asking the Bank:uptoy Court to enjoin SUSE from taking action related o
8C0's counterclaims. To the extent that 8CO is requesting such en
injunction, SCO would have to explain why such a stay would be warranted,
As noted above, courts have held that a U.S. bankiuptoy stay potentially -
applies only to clalms against the debtor, and not to claims by the debtor
agamst others, :
2. SUSE Is Not Subject to any Stay Under U.S. Law Because SUSE
Does Not Have Sufficient Contacts with the US. to Confer
Personal Jurisdiction

The bankruptcy stay also doss not apply to SUSE's claims against SCO,
hecause SUSE ie not subject to the juriediction of the U. S bankruptey court.

Ag SCO admits, the automatic stay under U.S, bankruptcy law gppliss only to
%entities within the bankrupfey courf's Jurisdiction® (Letter, p. 3). Thus, a
foreign creditor such as SUSE is not subject to any bankruptcy stey uniess
“the Bankruptoy Court has in personam jurisdiction to enforce the siay
against If' (SCO's Motlon to Enforca Autometic Stay, p. 5 see, e.g.,
Fotochrome, Inc. v. Copal Co., Lid., 517 F.2d 512, 516 (2nd Cir. 1975)

CUWBURGER A6 | NN 0005 S 9/18
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(affiming holding that sisy has io effect unless foreign enifty Is subject to
U,S. bankruptey court's in pstsonamjunsdicﬁon) (Exhibit CLA-53)).

It is SCO's burden in the U.8, bankruptcy court fo establish 1hat SUSE s
subject to the court's personal jurisdiction, a burden that SCO carinot canry.
SCO suggests jurisdiction over SUSE exists because of "SUSE's licensing of
Its software to a .S, company (Novell), its membership in the UnitedLinux
LLC, a Delaware LLC, and other business contacts within the U.S." (Lefter, p.

", @). However, merely llcensing software to a U.S. company ie not sufficient to

create personal jurisdiction (see, e.g., Sunbelt Co. v; Nobie, Denfon &
Assoc., Inc., 5 F.3d 28, 32 (3d Cir. 1868) (JA] non-resident's contracting with
a forum frecident, without more, Is. Insufficlent to establish the requisite
‘minimum contacts.") (Exhibit CLA-54)). ’

The LLC Agreement to which SCO refers, creating the UnitedLinux corporate

entity, is not at issue in this arbitration or In the banKruptoy and therefore aleo

cannot ground jurisdiction over SUSE. Instead, as the Tribunal is aware, this
arbltration concerns the broad 1P assignment and license provisions of the
Joint Development Contract (JDC) end the Master Transaction Agreement

" (MTA), both of which provide for arbitration in Switzerland under Swiss law

and do not subject the signafaries to United States or Delaware law (Exhibit
C-3, Sectione 8.1, 9.3, 9.4; Exhibit C-4, Sections 12.1, 12.8, 12 4)

3, SUSE’s Phase Il Claims Are Not Subject to the Automatic Stay
Because They Are Limited to Defensive Non-Monetary Relief

A further reason that SUSE's claims are not stayed by U.S. bankruptcy law i
that SUSE's Phase | claims are defensive and do not seek any monetary
relief. As the Tribunal |s aware, this dispute was triggered by SCO's clalm that
SUSE's Linux produsts infringe 8CO's copyrights. If SCO had not made this
claim, then SUSE would not have any need to file this arbitration. The main
purposs of the present Phase i of the arbltration is to determine whether the
JDC and MTA protect SUSE from SCO's infringement claims. This purpose is
defensive, rather than offensive in character. The key relief sought by SUSE
in Phase Il is a declaration that SCO is precluded from asserting claims

10/18
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against SUSE and its customers related to the SUSE Linux product’ SCO

"characterizes the relisf sought by SUSE in a eimilar manner, stating that

SUSE ‘saeks to “restrain SCO's enforcement of Ifs intellectual property rights”
(Letter, p, 4).

Because SUSE's Phase Il claims are defensive in nature, the bankmptcy slay

would not apply even if the Bankruptoy Court had }unsd:cﬂon over SUSE:

Since section 362 mandates a siay only of Iiﬂgatlon "against the
debtor” designed to seize or exarcise control over the property of the
debtor ... It does not prevent entitiss against whom the debfor
proceeds in an offensive posture ... from “protecting their legal
rights” {in re: Financlal News Neiwork Inc., 158 B.R. 670 (S.D.N.Y.
1993) (Exhibit CLA-55)).

In this respect, this case bears considerable similariy to in re Transp. Sys.

Intt, 110 BR. 888 (D. Minn. 1900) (Exhlbit CLA-56). There, the bankrupt

entity (TSI) had demandexi certain freight payments from Honeywell, but had
not Instituted formal proceedings against Honeywell, Honeywsli responded by
filing an ICC arbitration seeking a declaration that the freight biling was
improper. TS! argued that the ICC arbitralion violated the bankruptcy stay.
The bankruptcy court agreed with TS| and awarded sanclions against
Honeywell, On appeal, however, the court overtumed that ruling, finding that

" because Honeywell's arbitration was defensive in nature it was not "against

the debtor” within the meaning of the bankruptey stay statute and therefore
not subject to the automatic stay (id., at p. 833),

E. S$CO's Argument Regarding the Enforeeability of an Arbltm! Award
Is Both Incorrect and Irrelevant

Finally, SCO asserts that an arbitral award would be unenforceable against
8CO in the United States. Such an argument assumes that this arbitration is
proceeding in viclation of the automatic etay. For ths reasons discussed in

SUSE has also requastsd damages, but SUSE's damages claim is not at isaue in th II and has heen
deferred to a later phasg. Thus, there fs no need to addreas the Impat, f any, of SCO’s bankuptey filng
on SUSE's damage claim at this time.

s. 11/18
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this letter, that is not the case. Where an arbitration proceeds with a party not
subject to the stay, arguments about the (non-existent) stay do not affsct the
enforceability of the arbitral award, Those are precisely the cireumstances
present in Fotochrome, Inc. v, Copal Co., 517 F.2d 512 (2d -Cir. 1975)
(Exhibit CLA-53). There, Copal, a Japanese corporation, obtalned a
favourshie arbitral award against Fotochrome, & New York corporation that
antered Chapter 11 bankruptey during the arbitraion. Copal brought that
award fo the bankruptey court as debt against the estate. The court firstheld |
that, because naither the Japanese Commercial Arbifration Association nor
Copal were subject to the jurisdiction of the bankruptcy court, the stay had no
effect on them (/d., at p. 6516; see also In re Fotochroms, In¢., 377 F. Supp.
28, 28 (E.D.N.Y. 1974) (Exhibit CLA-57)). The court went on to hold that
Copal was fres fo sesk recognition of the arbitral award on the same footing
as any other judgment creditor (Fotochrome, 517 F.2d at p. 520 (Exhibit CLA-
53)). -

§CO's arguments about enforceability are also irrelevant to the issue of
whether this arbiiration should be stayed In view of SCO's bankruptey
patition. In line with Article 35 of the ICC Rules, the Tribunal does not have a
duty to ehsure that the award may be enforced In a specific jurisdiction - lat
alone when, as in the present case, the Claimant SUSE is prepared to take
the risk of potentially restricted enforceability (see DERAINS|SCHWARTZ, A
Guide 1o the ICC Rules of Arbitration, 2™ ed., 2008, pp. 385386 ("Nor docs
[Article 35] require the Arbitral Tribunal fo ensure that the Award would be
subjsct fo execution in any particular country”) (Exhiblt CLA-58)). Further, in
light of Article 28 para. 6 of the ICC Rulss, it is curious that SCO insinuates
that it does not feel bound by any award and would rather force SUSE to
initiste formal enforcement proceedings than comply with its confractual
promise to "camy out any Award without delay” (see DERAINS|SCHWARZ,
op.cit., p. 320 ("This sets forth the general obligation. of the parties to comply
with Awards promptly and voluntarily”) (Exhibit CLA-58)).

F. SUSE Will Suffer Prejudica If This Arbitration s Stayed

Finally, and perhaps most importantly, the Tribunal should not stay this
arbitration because SUSE will suffer prejudice if it doss. As discussed above,
. §CO started this dispute by falsely and improperly claiming that SUSE's
products Infringe SCO copyrights, SCO claimed that 8USE's licenses under
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the JDC and MTA provide no protection to SUSE's oustomers, and has
suggested that SUSE's customiers are susceptible to Infringement lawsuits
due to their use of SUSE products. Such claims cast a cloud over SUSE's

S. 13/18

products and SUSE fs entifled to a declaration of its tights in order to lit that .

cloud.

Despits its bankruptey,. SCO has .not stopped making such claims. As
recently as October 1, 2007, SCO's CEQ Darl MoBride gave an interview to a
prominent U.S. technology magazine in which he claimed SCO will overturn
the Uteh rulings, allowing SCO to continue Its pursuilt of s copyright claims

agalnst SUSE customets (Exhibit C-188). Likewlse, SCO's "SCOsource"

website, in which SCO olaims that Linux Infringes SCO copyrights and offers
the public a "ficense" to avold such Infringement, remains active (Exhibit
C-189, accessed on October 8, 2007). SUSE is entitled to -pursue this
arbitration on the present schedule to Iift the cloud SCO has cast over
SUSE's products and to prevent SCO from continuing to make claims that
SUSE's produsts infringe SCO copyrights,

The present schedule has besn eet for many months. The parties, their
attorneys, and likely the Tribunal have each adjusted thelr schedules fo
accommodate the upcoming desdiines and events. SUSE believes ths
arbitration should be kept on scheduls, end the hearing dates for Decamber
mamla[nad . .

Sincersly,

David Rosenthal

Exhibits as per separate list
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¢ (via emall, fax and courier):
- ICC Secretariat (Francesca Mazza and Elise Lelong)
- Jonathan D. Schiller, Willam A. Isaacson
~  Stuart H. Singer, William T. Dzurilla
- Paolo Michele Patocchi
- Michael A, Jacobs, Grant L. Kim, Kenneth W, Brakebill
- Arihur J, Spector, Berger, Singerman (e-mall and fax only)
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List of Exhibits of

Claimant's Letter regarding the Effects of SCO's Bankruptey Filing -

of October 9, 2007
In the Arbitration Proceeding of
SuSE Linux GmbH

V&,
The SCO Group, Inc.

Exhiblt 182

Exhibit C-183

Exhibit C-184

Exhibit C-185

Exhibit C-186

Exhikit C-187

Debtors’ Application fo the United States Bankruptcy Court for the
District of Delaware for Approval of Employment of Berger
Singerman, .P.A. as Counsel for Debiors nunc pro tunc to the
Petiion Date, dated September 14, 2007

Debtors’ Application to the United States Bankruptcy Court for the
District of Delaware for Authorization to Employ and Retain
Pachulski Stang Ziehl & Jones LLP as Bankruptcy Co-Counsel for
the Dabtors and Debtors-in-Possession nune pro tune to the Petition
Date, dated September 14, 2007 '

Debtore' Motion before the United States Bankruptcy Court for the

Procedures for Interim Monthly Compensation and Reimbursement
of Expenses of Professionals and Relmbursement of Expenses of
Committee Members dated September 14, 2007

‘Order of the United States Bankruptcy Court for the District of

§. 15/18

District of Delaware for an Administrative Order establishing .

Deiaware Authorizing Employmsnt of Berger Singsrman, PA. &s

Co-Counsel for Debtors nunc pro kunc to the Pefition Date, datad
Oclober 4, 2007

Order of the United States Bankruptey Court for the District of

" Delaware Authorizing Employmeant and Retention of Pachulski Stang

Zishl & Jones LLP as Bankruptoy Co-Counsel for Debtors and
Debtore-in-Possession nunc pro tunc to the Petition Date, dated
Octobsr 4, 2007 .

Adminlstralive Order of the United States Bankruptey Court for the
District of Delaware Establishing Proceduras for intetim Monthly

305729 ROD| 2007-10-08 List of O's Exhlbhs.dot
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Compensation of Professionais, dated October 4, 2007

Exhiblt C-188  Computerworid article "SCO's MoBride: Rumors of our Demigs are
. Grestly Exaggerated" dated October 1, 2007

Exhiblt C-189  Excerpt from SCO's SCOsource website, accessed October 8, 2007,
www.sco.com/scosource/flicense_program.htmi,
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Legal Authorities filed with

Claimant's Letter regarding the Effects of SCO's Bankruptey Filing

of October 9, 2007
_ Inthe Arbitration Procseding of
$uSE Linux GmbH

vs. '
The SCO Group, Inc.

Exhibit CLA-45

Exhiblt CLA-46

Exhibit CLA47

Exhibit CLA-48
Exiibit CLA-49
Exhibit CLA-50

Exhiblt CLA-S1
Exhibit CLA-S2
Exhibit CLA-83
.Exhibit CLA-54

Exhibit CLA55

KAUFMANN-KOHLER | LEVY, Insolvency and International Arbiltration,

in: Peter/Jeandin/Kilborn (eds.), The Challenges of insolvency Law

-Reform In the 21* Cantury, 2006

BERNET, Schisdsgaricht und Konkurs einer Partel, In: Festschri
Kellerhalg 2005, pp. 18-21 (wiih partial Englich transiation)

BROWN-BERSET | LEVY, Falllite et Arbitrags, In: ASA Bullatm 1998,
Vol. 18{4) {with partial English translatiori)

POUDRET | BEssoN, Comparative Law of International Arbiiration,

2nd. ed., 2007, 506

RUEDE | HADENFELDT, S(:hweizerlsches Schiedsgerichtsrecht, 2nd
ed., 1993, 244 (with partial English translation)

Decision of the Swiss Federal Tribunal of June 2, 2004, 4P,64/2004
i ASA Bullsin 2004, Vol 2(#) (wth partal English ansiation)

In re Unifed SfatesAbafemem‘ Oorp 157 B.R. 278 (E.D. L. 1893)

Reft White Motor Sales Co. v. Wells Fargo Bank, 88 B.R. 12 (N.D.
Cal. 1989)

Fatochroms, Ine. v. Copal Co., Ltd., 517 F.2d 542 (2nd Clr, 1675)

Sunbelt Corp. v. Noble, Denton & Assoe., lnc 5F.3d 28 (3d crr. .

1683)
In re: Financial News Network inc., 168 B.R. 570 (8.0.N.Y, 1993)

’

309729 | ROD | 2007-10-09 List of C's CLA-Exhiblie.doc
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Exhibit CLAS6
Exhibit CLAS7

Exhibit CLA-58

“JBURGER A | C ) Neoms s 181

212

In re Transp. Sys. Int], 110 B.R. 888 (D. Minn. 1960)

In re Fotochrome, Inc., 377 F. Supp. 28 (E.D.N.Y. 1874)

DERAING | SCHWARZ, A Guide to the ICC Rules of Arbitration, 2™ ed.,
2005, 320, 385-88. '






