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3.2 In IQSS, Microsoft granrcd SC.0 a llccnse to use System V1386 Rel. 3,2, Under h i s  licciut 
aErp..ment (a copy of which is anached as Annex 2), SCO \\-iu pc~ll~incd to copy Systcm 
V1386 Rel. 3.2. which larg'uly wrsisLcd, of coursc, of UNIX codc, and to modify rhlt code, 
wilhuul lcs~~ictioa, into ncw products. Undcr cho terms of this 1988 Agreement, SCO has to 
pay Microsoft o royal9 for products cold under the Agreemmr. 

3.3 SCOOS now rnnrarns the many addirions and improvements which havc beta lnadc ovcr thc 
years. to the System V softuVare originally 1ir;cnscd to SCO by Microsoft. Among other things, 
SCO has undcrcakerl ll~e 111ajor task of adapting thc System V code to function with modem 
I~ i td  processors. XENIX and System V1386 Rcl. 3.2 were 19S7 vintage programs dcripen tn 
pcrmir UNIX to function with Intel 286 and 386 prc\c.essors (hnth 16-h~t processors). SCO has 
now written ScOOS to fiinclinn wth the Intel Pentiurn, a 32-bit processor, two gencrdliuzls 
more advanced than rhc processor for which Spsrcm V/386 Rcl. 3.2 was wrincn. So 
fundamenral are rhe changcs rrladc Ly SCO, chat SCOOS dwarfs in sizc the Systarn Vi386 Re1 
3.2 UNB pl.ogl.aul liccnscd from Microsofr, Indeed, SCO's SCOOS contains nearly five times 
morc codc rh the System V1386 Rel. 3.2. SCO has converted the program from a character 
based program to one employine a eraphlcal user interface. In addition. SCO has added 
modem networking, Internel, and mulriprorocol facilities, as wcll as sccurity fcaturcs and 
modem de\icc drivers. 

3.1 As a rcsult of thc chain of trvlsactions described below, SCO has now a c q ~ ~ ~ r c d  ownership of 
the UNIX program itself so that it no lonetr r q ~ ~ ~ r c s  a license from anyone 10 produce UNIX 
producxs. Jn Novernher 19x9, AT&T. h e  original developer of h e  UNIX Opc~srtily System, 
had spun Off the LNIX division as a scpua~z coinpay thcn h o w  ns UNIX System 
Laborarorics, Inc. ("USL"). In Junc 1993, Noycll: rhc vendor of thc Netware Operat& 
Systcn~: acquircd USL and hence becaqc the owner of the UNIX progam In turn, in 
Decsmbsr 1995, Novel1 sold the ownership of TSNIX t,n S(:(l. As a result. SCO now eqiovs the 
right, as rhr, owner nf the lJNlX program, 10 exploit that program rvirhout  he r~ccasity of a 
license from any ozher panv. In particular, if SCO cl~uoscs to dnclop products bmcd on 
UNIX', ~ i t h o u ~  any lu~zs of blicrosoft devclopcd wdc, SCO usill not have further nccd to 
licc~~sc such products undcr thc 1988 Agreement with Microsoft or pay royalties, ttU:.rellnder, tn 
Microsoft. 

3.5 It is S( :( 1's Intention tb develop a new highly advanced UNIX basd  opcratiils qrsrcm for thc 
nest generarioa of h e 1  proccssuls. Cun.cntly, the n~ost advanccd Intcl processor on Ihc market 
is krluw~~ BS tllc "PG". This processor, now only at tile start of its product life-cycle, is being 

. sold in vcry small volumes st extremely high prices. Altha~~gh they arE nnt rhe mosr advanced 
processor chips currently o f f c d  for snlc hy Intcl, various versions of rhe P5 processor, known 
as  the "Penr.r~~m", account for ovenvhelming portions of current salcs. .Vi~ruaIly all Intel PC3 
sold curr~nlly cmploy Pentiurn proccssuls. Altllough SCO's ncw product, cnvisionod for thc 
P7 p~uccssu~, is rc~lu~ically spcaking only onc gcnerotion ahead of rhc P6, in reality it is ~ V O  

gencratjons ahcad of the main stream Intel PCs currently be.ing sold. SCO's upnrk to crzate the 
n s v  UNIX for Intel's P7 based PCs will bp, n t.remendous undertaking, which will involve 
thousands of man years nt engineering time. The new product code, narncd "NGOS" (Next 
i~eneration Opcraring System), will be developd fivill Qr. prouad up, and will bc bnsed not 
upon XENIX' VI ~IIG SCO 1988 licensing agrccrncnt with MiorosoR (Syctcm VJS.86 Rel. 3.2) 
but from UNIX itsclf u'hich SCO now on%. 
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4.6 AS a cvrlsequcrlcc of thcse rcstrictions, AT&T and its succe6~orc are prevented from offering 
ally UNIX product for Intel PC5 that is not bascd upon the original M?r.rnsofi "Merged 
Product" developcd under the 1087 MS Agreemmt and that 1s nnt "Binary Compatible." That 
i~ to say, thesc restrictions rampel Xl'k'l' and its successors to sell onlv Merged Pruducr or 
dcrivat,ive works based upon ~e 1987 Merged Producl fur su lurig as rhc contract rcmains in 
force and lo cnsure rhar jc is Biniuy Cwrrpatiblc and capablc of supporting old 286 application 
sofl\va1c. 

4.7 The consequences of these. restrictions on competition are enormous. Firsr, they slillz 
innovation in the development of new forms of UNIX for Inld PCs [rcc of thc structures, 
facilities and codc creared for 16 bil pruwsors and application programs no longer being sold 
and which arc as lrlarly hs five gcncration3 bchind thc 64 bit P7. Incorporating rhesc facilities 
iu a program is both unncces3ary and costly. Indecd, some of rhe programs roq111red to be 
supported have not been sold for nearly a dcr~dp. Second, they compel the p a p c a r  of 
royalties to Microsoft uhere none IS needed or deserved. Under the Ar!JeemcnL, Miclusofi was 
tn he paid a S l j  per copy royalty for each copy of a P I O ~ I U L I  G V V ~ I C ~  by thc Apcmcnt which 
was sold by ATBT or its J~WIISLLGU~ liccluccs. By restricting compctirion in the development 
irrlcl salc of an altcmativc UNIX bascd Intal PC prop- Microsoft ensured that all such 
software would bc subject to a royalty payable ro it. Tn effect, thc provision operates likc rhe 
per processor 1ice.n~~ a~rearnents uhch  were the subjecr of thc Commission's cadici. 
prore~xilngs against MicrosoA, fhc 1987 MS Agrccmc111 TVJ LCS use of obsolcre and redundant 
Microsoft code in circumslarius wlrcic it is neither nccdcd nor dcsired and it provides 
Microsun wid1 a royalty for an unncccssuy product. Of courrs, thc technical means tn 
devclop a new independent UNIX for Intel PC programs havc. bwn avnilahle at all times; the 
restriction on pursuing that course cns~~res thaz all such softwarc remains under Microson's 
control. 

4.8 The anti-cunrpcti~ive cffxt of these rcstriction3 is magnified by rhc term provisions of the 
' 

Agrcemcnt which kccp the Agraemcnt in force, and thus the restrictions and royal& provisions 
in force, until such time as neither pafly (ATXI' and ~ t s  successors or Microsoft) has 
comrnerc.ially rcleas~rl a. nnv generation producr for a n w l  Inrcl processor ur new rclcasc of 

, 

IJNIX' for a pcriod of two ycars. The 1967 MS Agri;c~rrcflt in cvcry ~ractical rcspcct is thus 
everlasung. Ir will wnlinuc wit11 its rcstrictions in forcc undcr its cxprena scrms forever unless 
boll1 pa~rics llavc failcd to offcr for nevar Intel processors or new variations of UN I X 
Undcr thc tcms of this provision, if AT&T's successors wishcd to he released from the 1987 
blfS Agreement? they would be required to t'nrega offeriry ncw products to meer rhe markcl br 
Iwo years Such a two year hiatus in the offcr of new UNX sofiwarc prudurxs for ncw Intcl 
processors or new releases of UNIX is ill all conullcrcial respects cquivalcnt to termination of 
busincss. h t l~e clccrronics busincss products must advance continudly or they will be. spurned 
by thc msrkct. 

4.9 Microsoft's 1 Y X X  Agreement with SCO does nor affect the issucs r;ul~ccrl~ing the anti- 
competitive resrrainrs creared by thc 1987 MS Agiccmc~it. Dccause it has acquired ownership 
of h e  copyright lu UNIX fi.0111 AT&T, SCO should bc free to develop ncw mI?I based works 
~(itllout tllc necessity of a liccn~e'frorn anybody. The 1988 license bemcn Micrnsnft and 
SCO is no longer commercially viable as a hasis for SC:O to develop new UNLX products since 
paying a royalty to Mlcrosoft to obtain UNIX righis free of developmen1 rcsLlaints is, in cfftct, 
a double payment: SCO o m s  UNIX, has paid TUL suc11 01men21ip and would bc placed at a 
competitive disiirlwtisgc wcrc it to noncthclcss proceed under s royalty bearing license that it 
dots not nccd. 
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