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INTRODUCTION AND INTEREST OF AMICI CURIAE

briof because this appeal raises a copyright question of exceptional importance to authors of
. computer programa and to the software industry: ~ whether computar programs are to be
protocted s literary works in accordance with general. copyright principles, as the cmm
below properly held, or "whether a court should instcad adopt for computer programs & sct

of special restrictive rules. We takc no posmon on the factual issues in this casc.

Amici are leading developefs'ol" soﬁwarul and other computer products; 'fhey create

and market software. and related products for mainframe, mini and personal computers for

_the busincss, education, govemment and entertainment markats Collectively, amici have

annmual revenues exoeedmg $92 bilhon. employ more than 492,000 people worldwide, and
expend more than $4.6 billion anmually’ on research and devclopment.

Several of the bricfs before this Court argue that the copyright protection adopted by
Congress for expression in compuier programs should be cut back significantly. They ask
this Court to single out computer programs and aﬁply to them different rules and standards

than those govcmmg all other lmtary works Moreover, they would inject into the analysis
.’ of the copyrightability of clements of works of authorehip the commercial objectives of those

who seek to copy such works —. a concgpt alien to copyright jurisprudence. In doing so,



tkwyaskmisCmmwrepudmmoud;anadeudeofauhwonmﬂwmcopyﬁght

protection, and two centuries of American copyright doctrine,

In osmlce, they ask this Court 10 reﬁrrinc the copyright law for compufer programs,
Two of the briefs filod in this appeal set forth gimilar Hists that purport to list exhaustively
the scope of software copyright protection for pmgnms This quam—legm]anve approach
echoes the sui generis approach to software protection considercd and reJccued by Congress.
We respectfully urgo this Court to reject it as well.

Both the soﬁwm industry and the.pu.mic have been well served by the copyright
framework mandated by Congress: full protection for computer programs under the same
principles as for other literary wotks. Unitsd States software producers compete with each
other and with a va.st number of firms ofall sizes throughout the world in the global market-

place for software. Competition flourishes in this industry under the prevailing standards of
copjrisbt protecnon

Indeed, 'many of the “estsblished” narnes in tho softwire industry of the United States
have sprung into being only in the past ten to fiftcen years, indicative of the phenomenal
industry grawth that intellectual property pmcnon has stimulated, Consumers of computer
_ programs have xeaped the Tewards of rapid innovation and intense domestic and international .
competition. - Th:s vigorous eompetmon in the industry and the resulting bencfits to
consumers contrast shasply with the dire conjectures in the brisfs of the amicl supporting
' Appeilant Borland International, Inc. (“Borland™).

15884, 1 2



SUMMARY OF ARGUMENT

It js the manifest intent of Congress that cdmput:r 'ymgmm are literary works
protected by copyright. Congress mco;nmd that, like other works of authorship, computer |
programs are highly creative works mermng copynght protection. Consequently, Congress
‘mandated that the same princxples that guide courts in the apphcauon of copyright to
waditional works of authorship should apply with no greater or lesser force to computer
programs. Among thesc principles is the axiom that nonliteral elements of expression in a
.work are protecnble Courts, mcludmg thc district court m this case,! have implemented
" this mandate of Congreas by applying tradttmml copyright principles to computer programs
to protect noaliteral elements of ex‘;iression, inclnding‘e;px_*essiqn in a program’s user

interface.

The wisdom of Congress’ decision-to grant éompuler programs full membership in
the family of literary works has been bomne out by the exporience of the software industry
over the past fifteen years. Under the existing rchmc of legal prot.ectlon for computer
programs, the computer soﬁwam industry is vibrant, mnovauve and highly competitive. But
it is also highly reliant on the continued existence of assured effective copyright protectlon
to protect its enormous investment in creativity. Without the protsction mandated by

Congress, this key sector of our nation’s economy could suffer irrevocable damage.

| See Lotur Developmens Corp. v. Borland Tnt’l, Inc., 788 F. Supp. 78 (D. Mass, 1392)
(“Borland I"); Lotus ‘Developmens Corp. v. Borland Ins'l, ‘Inc., 799 F. Supp. 203 (D. Mass. 1992)
(“Borland IT"); Lotus Development Corp. v. Borland Int'l, Inc 831 F. Supp. 202 (D: Mass 1993)

(“Borland III™); Lotus Developmens Corp. v. Borland Iu't, Inc., B3LF. Supp. 223 (D. Mass, 1993)
(“Borland IV”). _ o
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We respectfully urge this Court to reject the various arguments made in this case
advocating a set of special restrictive rules for the protection of computer programs, and
instead to affirm the application of traditional copyright doctrine by the court below.

ARGUMENT
L  This Court Should Not Adopt & Radical and Unwarranted Departure fram the
Mandate of Congress, As Some Have Urged

Each of the briefs filed in support of Borland bas set forth a prescriﬁtion for software
protection that ia at odds with that of the Congress and with most courts. The narrow view
of copyright protection for computer programs that s urged on this Court would exclude
from protection most nonliteral expression in computer p’rogréms. would protect a program’s
user interface only if it.is “aesthetic,” and would deny protection for any elements of
expression that a copyright deﬁendamt claims it needed to copy to make ila program
«compatible.” Even a cursory look at the legislative history of the Copyright Act and the
software copyright decisions of the past Wo decades demonstrates that these views are. well
out of the mainstream of softwarc copyright jurisprudence, and violate general copyright
. principles and the will of Congress. |

A. Congress Mandated that Computer Programs Are Literary Works Under
the Copyright Act and Are To Be Protected As Such. :

I its 1976 gonoral rovision of United States copyright law, Congress confirmed that

computer ptogmmé are literary works, and are to ve protected as such under the statute:

13894.1 ' ' ' 5



The term “literary works” does not connote any critorion of litcrary merit or
qualitative value: it includes camlogs, directories, and similar factual,
refarence, or instructional works and compilations of data. It also includes
computer data bases, and computer programs to the extent that they incorpo-
yaw authorship in the programmer’s expression of original idcas, as distin-
guished fram the ideas themselves.

H.R. Rep. No. 1476, 94th Cong., 2d Sess. 54, reprinted in 1976 U.S.C.C.A.N. 5659, 5667
(*House Report”).* Congress reaffirmed this mandate after it received the recommendations
of the Prosident’s National Commission on New Technological Uses of Copyrighted Works
(*CONTU") in 1978.’

In its Final Report, CONTU recommended that Congress continue 1o protect computer
programs under copyright law, Final Report of the National Comunission on New
Technological Uses of Copyrighted Works, 11 (1978) (“CONTU Report™). | Congress
adopted CONTU's legislative proposals as the Computer Softwarc Amendments of 1980,
Pub. L. No. 96-517, 94 Sut. 3015. 3028 (1980). Thus, Congress confirmed that computer

3 COmPpUlSr Programs wers protecied under copyright prior to the 1976 Act. -The Us.

Copyright Office had been accepting computer programs for registratlon under the 1909 Act since
the early 1960s. Programns were classified as “books” — the forerurmer to the category of literary

works under the current 1976 Act.. 1 M. Nimmer & D. Nimmer, Nimmer on Copyright § 2.04(C]
(1993) (*Nimmer”). : -

5 CONTU was constituted in 1975 formulate recormendations regarding the impect of new
technologies on copyright law. In addition to examining copyright protection for computar
programs, CONTU also studied issues concerning database protoction and lssucs arising from
widespread avallability of photocopying technology. .

4 CONTU proposed the addition of a definition of “computer program,” 17 US.C. § 101
(definition of “computer program”), the repeal of the then-exigting version of 17 U.5.C. § 117, and
the adoption of the current saction of the same number. Congress made only one substantive
revision 1o CONTU’s recommendastions. Whilse CONTU recommended that the exceptions under
§ 117 apply 0 8 “rightful possessor” of a copy of & computer program, CONTU Report at 12,
Congress made them applicable only t0 “an owner™ of & copy of a program.
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programs are entitled to the same protection, and are subject to the same general copyright
principles, as all other lite!;lry works. House Report at 57. As the latw Professor Melville
B. Nimmes, Vice Chairman of CONTU, and the foremost sutharity of bis gencration on our
nation's copyright laws, has stated:

The 1980 statutory 'améndment,l which Cohgmu enactsd on our recommenda-

tion, clarified that the scope of protection for computer programs was, with

the exception of the provision of § 117 discussed above, the same gencrally
as for all other categories of copyrighted works. '

CONTU did not recommend, and did not intend, any change in the continuing
applicability to programs of gencral copyright principles — e.g., as 0 the
copyrightability and infringement — in effect following the enactment of the
- general revision of the Copyright Act in 1976. The general copyright
principles applicable to programs have been, and remain, those which are
applicable to novels, plays, directories, dictionaries, textbooks, musical works,
maps, motion pictures, sound recordings and other categorics of works.

Declaration of Professor Melville B, Nimmer (“Nimmer Declaration”) 1111, 12, reprinted |
i Anthony L. Clapes, Patrick Lynch & Mark R. Stednberg, Stlicon Epics and Binary Bards:
Derénnining the Proper Scope of Copyﬁém Protection for Computer Programs, 34 UCLA
L. Rev. 1493, 1587-88 (1987). |

B. Courts Have Implemented Congress’ Mandate

1. Al Types and Embodiments of Computer Programs are Protected
by Copyright '

The courts have clearly held that all types and embodiments of computer programs

are .prowctible under the copyright law . Copytight protects. computer programs in both

sourco cods, rcadablo by humans, and object code, intended primarily to be read by
machines. Apple Computer, Inc. v. Franklin Computer Corp., 714 F.2d 1240, 1249 (3d Cir.

196941 o T



1983), cert. dismissed, 464 U.S. 1033 (1984); Willtams Electronics, Inc. v. Artic Int'l, Inc.,
685 F.2d 870, 876-77 (3d Cir. 1982); Apple Computer, Inc. v. Formula International, Inc.,
$62 F. Supp. 775, 719 (C .D. Cal. 1983), qff d, 725 F.24 521 (5th Cir. 1984). Embodiment
of a computer program in machine- readable read-only-memeory (ROM) does not rendex it in
any way unprotectible. Apple V. nwddtn, 714 F.2d at 1249; Apple v. Formula, 562 F.
Supp. at 779; Midway Mfg. Co. v. Strohon, 564 F Supp. 741 749-52 (N.D. . 1933).
Both opondng sysmms and apphcanons programs -are protectible, Apple v, Franklin, 714
F.2d at 1251-52; Apple Computer, Inc. v. Formula International, Inc., 725 F.2d 521, 524-25
(9th Cir. 1_984): Apple v. Formula, 562 F. Supp. at 781-82, as is microcode, the
pmgmnininx that controls the internal functions of a microproclessor chip. NEC Comp. v.
insel Corp., 10 U.S.P.Q.2d (BNA) 1177, 1178 (N.D. Cal. 1989). |

Courts have soundly rejected the notion that & computer program’s uptilitarian nature -
bars the promm‘s'apresslon from copyright prowcﬁon, sec House Report at 54; Apple v.
Frankiin, 714 F.2d at 1251-52; Williams, 685 F.2d at 876; Apple v. Formula, 562 F. Supp.
at 781, 784, or that a program'’s expression must be conunumalted to the user in order for
it w be protectible. Apple v Formuda, 725 E2d at 524-25." To the contrary, courts have
observed correctly that Congress was well aware 6f the utilitarian nature of computer
programs when it adopted the Copyright Act of 1976 and the 1980 Software Amendments,
confirming protection for programs under traditional copyright principles.’ Applc V.
Franklin, 714 F.2d at 1251-52. In addition, courts have rejected the contention that 2

5 Copyright has always protected expression in utilitarian works. See Infra note 15.
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defendant’'s mere desire to achieve compatibility is a defense 10 copyright infringement.
Apple v. Franklin, 714 F.2d at 1253.

2. Nonliteral Elements of Expression, Including User Interfaces, Are
Protected by Copyright

The soﬁwm copyrlsht casos have also established that nmhtcml clemcntn of
expression in computer progtams arc protected under the same principles that protect
nonliteral elements of exprcsum in other. literary works — and, indeed, in all copyrighted
wbrks The Third Circuit established this basic principle in the context of software in
Whelan Assocs., Inc. v. Jaslow Dental Laboratory, Inc.: “copyright protection of computer
programs may extend beyond the programs’ hteml code to their structure, sequence, and -
organization , , . ." 797 F.2d 1222, 1248 (3d Cir. 1986), cert. denied, 479 U.S. 1031

(1987). - |

The two other pnnczpal Court of Appeals cases that have addressed the issuc at length
are in accord with Whelan' on this point. As the Second Circuit stated in Computer
Associates- Int’l, Inc. v. Alal, Inc., "if the non-literal structures of literary works are
protected by copyright; mdxfoompuwrprogmnsmmemry worka, as we are told by the
legislature; then the non-litaral structires of computer programs are protected by copyright.”
982 F.2d 693, 702 (2d Cir. 1992). This is nothirig more than the application of genersl
copyright principies. See, ©.8., Mchols v. Universal Pictures Corp., 45 F.2d 119, 121 (2d.
 Cir 1930), cert. denied, 262 U.S. 902 (1931). o
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Recently, in Gases Rubber Co. v. Bando Chemical Industries, Lid., the Tenth Circuit
stated that “Whelan is premised upon traditional principles of copyright law, and its
conclusion that the structure of a program may be protectable is sound.” 9 F.3d 823, 840
(10th Cir. 1993). See also Johnson Consrols, Inc: v. Phoentx Control Systems, Inc., 886
F.2d 1173, 1177 (th Cir. 1989) (holding that nonliteral elsmeats of computer programs

“including the structure, sequcnce and organization and user mterface . may be protected
by copyright where they constitute expression rather than ideas”); Lofus Development Corp.
y. Paperback Saftware Int'l, 740 F. Supp..37 (D. Mass. 1950); Nimmer Declaration at 19
16, 25, 28 (“CONTU had no views, and made no recommendations which would negate the
availability of copyright ptotecﬁoﬁ for the dcrail_ed dcéign, structure and flow of a program
under the copyright principles that make copyright protection available, in appropriate
circumstances, for the structure and flow of a MI, a play or a motion picture.”); Arthur
R. Miller, Copyright Protection for Computer Programs, Databases,” and Computer
Generated Works: Is Anything New Since CONTU?, 106 Harv. L. Rev. 977, 103»34 (1953) |
(the author was a member of CONTU who scrved on its software ‘subcommitiee) ("Mxﬂcr ).
Cf. Plains Cotton Cooperative Assoc. v. Goodpasture Computer Serv., Inc., 807 F.2d 1256
(5th Cir.), cent. .dznled, 484 U.S. 821 (1987) (court, dec.lming to “embrace” Whelan, finds
nonliteral elements in plaintifi's program 1o have becn dictated by “cxternalities of the céuon
market,” and ﬂms not protectible); .S)n;ercom Techn&logy, Inc. v. University Computing Co.,

462 F. Supp 1003 (N.D. Tex. 1978) (nonliteral structure of “input formats” not protectible).

C. To Apply Spedal Rules to Computer Programs Would Be Confrary to
Congressional Intent and the Case Law

15494.1 | 10



1. The A Priori Eoumeration of Program Elements Protected by
Copyright Has No Basis in Copyright Law

The crabbed view of copyright protection for computer prograims that is urged on this
Court may be summed up as follows:

Copyright protects against piratical copying of object code. Copyright protects

against appropriation :of -source code, cither literally or by paraphrasing.

Copyright protects against the unauthorized reproduction of “certain types of
screen displays,” that are “copyrighted scparately .as an audiovisual

work.” . . . Perhaps, in appropriate circumstances, copyright also protects
against copying the detailed “gtructure” of another's program.

Appellant’s Br. at 41 (citaton omitted). See. also Brief of American Committee for -
Interoperable Systems (“ACIS Br.”) at 16.

That view amounts to a8 position thit copyright protection for computer programs is
confined to elements of a program that are not vigible 10 h program user, limited even furtﬁer
to verbatim copying or litgéal paraphrasing. Only “perhaps,” in certain unspecified
circumstances, would copyright protect against detailed copying of the nonliteral element of

program structure.
This position is incorroect for several reasons.

Nothing in the statute or the case law says ihat, a priori, certain specific pmgrﬁm
" slements are protectible and certain otl_\ers are not. Nm" does anything in the statute or its
legixhﬁvo history suggest that software should receive less protcctipn under copyright than
amy other type of literary work, To the contrary, Congress mandawd that the acope of

ase1 ) 1



protection for computer programs is determined by applying the traditional idea/expression
dichotomy and other general copyright principles. As CONTU put it

Where could a meaningful line of demarcation be drawn? Betwesn flow chart
and source code? Between sourcé code and object code? At the moment of
input into & computar or microprocessor? The Commission believes that none
of these is appropriate.- The line which must be drawn is between the
- expression and the idca, between the writing and the process which is

CONTU Report at 25. See also House Report at 57; Apple V. Franklin, 714 F.24 at 1251-
52. |

'-I‘he‘ prcscriﬁtivc approach that some -urge this Court to follow is cssentially a sid
generis regime for software protection. Congress has rejected this approach eacl; time it has
acted in the field of computer program protection — in 1976, thh the passage of the present
Copyright Act; in 1980, with the passage of the Cﬁmputnr Software Amendments, Pub. L.
No. 96-517, 94 Stat. 3015, 3028 (1980); and in 1990, with the passage of the Computer
' Software Rental Amendments, Title VI, §§ 801-05, of Pub. L. No. 101-650, 104 Stat.
5089.. 5134—37 (1990). As recenily as December of last year Congress cdnﬁnned the
. protection of computer programs as literary works under copyright by ratifying the North
Amecican Free Trade Agresment (“NAFTA™) and adopting the NAFTA implementing
legislation, Pub. L. No. 103-182 ‘(Dec. 8, 1993). A key provision in the ntellectual
property chapter of NAFTA commits each of the parties 10 protect programs uades copyright
“as literary works. NAFTA, Art. 1705(1). |
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Most other countries that have addressed the issue have also committed themselves
to protecting computer programs as litemry works under copyright. See, e.g., Council
Directive on the Legal Protection of Computer Programa, 91/250/EEC, axt. 6, 1951 O.J. (L
122) 42 (directing all members of the European Union to protect coﬁxputer progtams as
litcrary works under copyright) R |

Every expréssive aspect of a computer program, including aspects that can be
perceived by a program’s user, may be pmm@ by copyright m accordance with general
copyright principles as part of a single, unitary work. Although 3 few COMmmENtAtors, sec
Briof Amicus Curige of Profs. Dennis S. Karjala and Peter S. Menell (“Karjala Br.") at 4-
6,” and courts, see, ¢.g., Digital Communications Assoclates, Inc. v. Softklone Distributing
Corp., 659 F. Supp. 449, 456 (... Ga. 1987), have considered screen displays as separate
works,® the better view is that the user intecface and screen displays are an integral part of

¢ If thers were the slightest doubt remaining that world-wide consensus has confirmed that
computer programs are litarary works pratected as such under copyright, the doubt must be dispelled
by the adoption of NAFTA, as discissed supra, and the December 15, 1993 agrocment of over 100
member nations In the General Agreemsant on Tariffs and Trads (“GATT™) to adopt the Agreement
on Trade-Related Intellectual Property Rightz; Including Trade In Counterfeit Goods (“TRIPS™)
(GATT Doc. No. MTN/FA 1-A1C). The provieions of TRIPS obligate each member nation to
provide literary work protection for softwars under copyright. TRIPS, Art. 10(1).

7 In ordcr to distinguish between the two briefs filed by certain professors we will refer to
them by the names of their respective principal authors, :

% This may be, in part, becauss of the existence of a separawe audiovisual works. category in
the statuts, 17 U.S.C. § 102(a)(6), which has led some to treat as separate works those aspects of -
programs thet fit under that statutory rubric.

Arguments that a progrem's user interface is a separate work are rooted in the technology
of the 19603 and 1970s, when computer programs had no user intsrfaces. At the time when CONTU
' : {comtinued...)
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a computer program. Sco, e.g., Stern Electronics, Inc. v. Kaufiman, 669 F.2d 852 (2d Cir.
1982); M. Kramer Manufacturing Co. v. Andrews, 783 F.2d 421 (4th Cir. 1936). As the
Copyright Office has stated: | |

‘Even accepting that the nature of authorship in screens may be different
from computer program code autharship, this does not alter the fact that the
computer program code and screen displays are integrally related and
ordinarily form a single work. - Indoed, those commentators who favor either
single or separate registration at the claimant’s option must concede that the
program code and screens are conceptually a single work.

In creating copyright subject matter, it is common to merge several
different types of authorship to form a single work. Motion pictures arc &
clcar example of & work in which the different creative talents of many
contributors (writers, directors, editors, camera persons, etc.) are combined
to create a single work. '

Registration Decision; Registration and Déposit of Computer Screen Displays, 53 Fed. Reg.
21,817, 21,819 (1988).° '

! (...continued) ' _ A
and the courts first considered analogous questions to those presented in. this case, see, ©.8.,
Synercom Technology, Inc. v. University Compusing Co., 462 F. Supp. 1003 (N.D. Tex. 1978), the
dominant programming paradigm was batch processing:. programs executed seriatim, operating on
a dlicrete set of data and producing a discrete output — usually a paper printout or punched cards.
Widespread use of interactive software accessed by display terminals came later; graphical user
interfaces later still,

From the standpoint of a computer program's intended audience — the end user — the user
interface is ths program. Any user of a computet program would regard as absurd the suggestion
_that the user interface 1s something separats from the program itself. It makes ag mach sense —
comtmon and copyright — a8 saying that & video imago Is a different work than the motion picture
embodied in the videotape. : -

°  The Rogister's decision i3 an intsrpretation of substantive copyright law, notwithstanding
its context in a review of the procedural requirements of copyright registration and deposit under the
statute.
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Finally, the suggestion that the protection of nonliteral elements of expression in a
computer program extends oaly to detailed program structure, and that there may be no
protection at all for a program’s other nonliteral. elements, is clearly wrong. Brief Amicus
Curise of Copyright Law Professors (“Sarmiclson Br.”) at 21; Appellant’a Br. at41, Recent
cases have reaffirmed that nonliteral elements of expression in COMPUtEr Programs are
protectible by copyright just as they are in all other works. See, e.g., Gaies Rubber, 9 F.3d
at 840; 28 U.5.P.Q.2d (BNA) 1503, 1514 (10th' Cir. 1993); Altal, 982 F.2d at 702.
Included in such protection are nonliteral elements of expmsswn that form part of the

extemal” aspect of a program, - See, ¢.g., Paperback 740 F. Supp. 37; Manufacturers
Technalogtc:, Inc. v. CAMS, Inc, 706 F. Supp. 984, 993-94 (D. Conn. 1985); Miller, supra,
at 1032-34, Cf. Brown 303 Saoftware v. Squntec Corp., 960 F.2d 1465 (9th Cir. 1992),
cert. dened sub nom. BB Asset Managemens, Inc. v. Symantec Corp., __ U.S. ___, 113
S. Ct. 198 (1992) (program externals protectible, but not infringed).

2. There Is No Basls for Applying 17 U.S.C. Section 102(b) and Baker
v. Selden in a Different Way to Computer Programs than to Other

Works
* Certain of the amici supporting Borland urge this Court to adopt for computer
srograms an idsa/expression dichotomy quite differént from that enunciated by the Supreme
Court in Baker v. Selden, 101 U.S. 99 (1879), and codified by Congress in 17 U.S.C.
§ 102(). See, ¢.5., Samuclson Br. at 2-11; Karjala Br. at 8-13. Scc also Appellant's Br.
at 33-36, 42-50. They press a much broader view of what is an unprotectible “ides,” and

a much narrower view of what is. protectible “expression™ than Baker and the statory |
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provision support. This distorted' view of the idea/expression dichotorny violates the
Congressional Mw to protect computer programs under gcﬁeml copyright principles, and
distorts the meaning of the statuto and the Supreme Court's holding in Baker.

Section 102(b) denies copyright protection to “any idea, procedure, process, system,
method of operation, concept, principle, or discovery . . . .” By its terms, that provision
applies to all copyrightablc works. Yet some of the amici supporting Borland would lead
this Court to &ﬁeve that Congress adopted Section 102(b) for the sole purpose of limiting
protection for computer programs, see, e.g., Samuelson Br at 3. See also Abpellant's
Br at 3336, Not so0. The language immediatcly following that portion of the House
Judiciary Committee Report quoted in Appcllant‘s brief makes clear that Congross was

codifying for all works the idea/expression dichotomy that has long beeu applicable to them:

Section 102(b) in mo way enlarges or contracts the scopo of copyright
protection under the present law, Its purpose is tc restats, in the context of
the new single Federal system of copyright, that the basic dichotomy between
exprossion and idea remains unchanged.

House Report at 57." It is beyond peradventure that Congress intended Saction 102(b).to

1  Even If it were truc that “Congress had computer programs in mind™ when it adopted
$ 102(b), Samuelson Br. at 3, what Congress had in mind is not dispositive in determining what
Congress did. Morcover, t would sppear that Congress had all works “In mind,” since, by its
express teyms, § 102(b) applies to sny “original work of authership,” without alngling out any type
. or category of work for special treatment. The legisiative history of the provislon also makes clear
that it is a restatament of the ldea/expression dichotomy that was an integral part of copyright law
long before computer programs existed as a form of expression, House Report at 57,

11 When the Copyright Act of 1976 gbollihed.ma' then dual iysmm of “statutory™ copyright
and “common law™ copyright, and established a unitary fedecal copyright law, sco 17 US.C. .
' : , (continued...)
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apply to all works — without exception, and without special application or construction to

compuler Programs.

| Nor does the use of the term “gystem” 2 to describe elaments of a compuier program
(or any other wprk) render those elements unprotectible under Section 102(b). See
Appellant’s Br. at 13; ACIS Br. at 11. The Eighth Circuit disposed of the identical
argument with respect o & parts nombering “system”: |
[The district court's literal application of the section’s language — that

appellant’s parts numbering system is not copyrightable because it is a -
“gystem” — cannot stand, All that the idea/expression dichotomy embodied

in § 102(b) means in the parts numbering system context is that appellant
could not copyright the idea of using numbers to designate replacement pans.
Section 102(b) does not answer the question of whether appellant’s particular
expression of that idea is copyrightable. C

Toro Co. v. R & R Prods. Co., 787 F.2d 1208, 1212 (8th Cir. 1986).

For the same rcason, reliance on Baker is also unavailing. Mercly labelling a
program clement a “systern” does niot bring it within the ambit of the Court’s holding in that
case any more than it brings it within the ambit of Section 102(b).

1 (...contimed) ’ '
§ 301(a), it was deemed neceasary tO clarify for all works what was, and what was not, “within the
subject master of copyright as specified by sections 102 and 1‘03." 17 U.S.C. § 301(a), 301®)(D).

12 We question the relevance of a litigant’s marketing literature and similar “evidenca” to the
detarmination of whether a particular element of its computer program. ls protactible or not under
§ 102(b). See Appellant’s Br.at 13. Thisls precisely the type of “word-game argument” that Judge
Keeton appropriataly condemnad in Lors Dev. Corp. v. Paperback Software Int’l, 740 F. Supp. 37,
72 (D. Mass. 1990), and that Judge Gray, in NEC Corp. v. Intel Corp-, 10 U.8.P.Q.2d (BNA)
1177, 1179 (N.D. Cal. 1989), called a “semi-semantical” argument.
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Moreover, any reading of Baker as “consign[ing] functional wurks o a rogime of
“thin’ protection in order to defend ﬁw line of demarcation between patent and copyright
law” which places “constinient elements of systems ot processes . . . outside the scope of
copyright protection,” Samuelson Br. at 11, 5, vastly overstates the case. An examination
of what the Court actually said in Baker is instructive. |

The Court held that aithough copyright gives an author the exclusive right “to print

or ppblish his book, or any material part thereof, as a book intended to convey instruction
in the art, any person may practios and use the art itsclf which be has described and
{lustrated therein.” 101 U.S. at 104, Thus; while Selden's book describing an accounting
- gystem was protected, Selden could lay no claim t.o. the accounting system itself.

The Court’s analysis began with a detamﬁxﬁtion of what was Selden’s “art” and what -
was his cxpreaslon The Appellant seeks to avoid the dxﬂicnlt matter of scparating idea or
“art” from cxpression by defining anything that it copied as a system, or the “art” that is
expressed in Lotus’ program. Appellant's Br. at 13, 42-46. Nothing in Babker supports that
bootstrap approach In Baker the court could readxly identify Sciden’s “art” and his
description or illustration thercof, The case itself, however, “offers scant guidance on how
to se'parite idea or process from expression, and morcover, on how to further distinguish
protoctable ekprcssion from that exptession which ‘must naée_ssaﬁly be used as incident to”-
the work’s underlying concept.” Abdal, 982 F.2d at 705 (quoting Baker).



The court below gave extensive, careful consideration to determining which elements
of Lotus' programs were idcas, scénes a faire, or expression that merged with an underlying
idea, " and which elements were protectible expression. -Borland [, 788 F. Supp. at 89-94
Borland 1T, 799 F. Supp. at 209-20; Borland IiI, 831 F. Supp. at 207, 212-17; Borland IV,
831 F, Supp. at 229-33. Like most courts that have considered these issues, the district
court fashioned a test based on Judge Leamed Hand'§ observation in Nichols v. Universal

 Plctures Corp., 45 E.24 119, 121 (2nd Cir. 1930), about the “patterns of abstraction” that
exist within any work. Paperback, 740 F. Supp. at 60, cited in Borland I, 788 F. Supp. at
89. See also Gates Rubber, 9 F.3d at 834; Aliai, 982 F.2d at 706; Miller, supra, at 994-
1013. By contrast, the ar;umdm supporting Borland bypass the district court’s thoughtful
analysis and ask this Court simply to label the copied glefnents as a “gystemn.”

Appellant and the amici supporting a reversal of the decisions below also misread
Baker's holding that elements nich as illustrations or diagrams that are “necessary incidents
1o the art” are also- unprotected. This is, of course, the seminal statement of the merger
doctnne They endeavor to invoke merger — & doctrine based on nccessity — using
arguments rooted in commercial expediency. But a copyright defendant’s “comumercial and
compe_tiu've objective[s] . . . [do] not enter into the somewhat metaphysical issue of wﬁmhcr

particular ideas and expression have merg_ed." Apple v. Franklin, 714 F.2d at 1252.

‘Two related assertions made in this context are likewise invalid: (1) a selection or
arrangement of elements (individually ptowctnd or not) cannot suﬂ‘ice to make a copyright-

able work of authorship, Appellant’s Br. at 41-42; and (2) because they can serve a useful
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that the unprotccubility of the mdmdual ebmems that are selected or arranged bas any
bearing on the protectibility of that selection or arrangement simply ignores the statutory
definition of “compilation,” and the use of the terms “gelsction” and uarrangement” therein.
It also ignores the explicit statement in 17 u.s.C. ﬁ 103(b) that the copyright in &
compilation is “independent of . . . any copyright protection in” its constituent materials.

Sae also Nimmer Declaration at {16 (“the gelection, arrangement and coordination of the
elements of a program are also protectible under the traditional copyright principles for
protection of compilations”)

The other baseless assertion is that computer programs arc “useful articles” and
ould be treasd a soch. Seo Samuelson Br. at 14-15 n.23, 22 n.39. Historically snd
smtutorily, the definition of “uscful article” in the Copyright Act has relevance only with
respect to “pictorial, graphic and sculptural” works. Computer programs are literary works.
Computer programs arc not articles of any kind — useful or otherwise. To label them as

such confuses the basic distinction between a tanglble object and the intangible copynghtcd
work embodied in the tangxble object, impropesly applying to the latter a doctrine suited o
the former. See 17 U.S.C. § 202; Morton David Goldberg and John F. Burleigh, Copyright
Protection for Computer ngrmm Is the Sky Falling?, 17 AIPLA Q.J. 294, 314-21 (198‘9).
Nor is the fact that & work is useful an infirmity from the standpoint of copyright law.

. Instruction manuals, how-to books, business documépts and factual compilations arc only a

uo (. oonﬁnued) '
“computer program” - This argumcm would render computer programs uncopyrightable by
definition. Congress Intended the diamctrically opposits result.
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few examples of literary works that may be useful, but are nonctheless protected by
copyright.'* |

3. Copyrlght Protection for Screen Displays and User Intarfaces Is Not
Limited to “Aesthetic” Features

Computer programs are _gramed' the same copyright protection, subject to the same
bmitations, as any other Ac_u_pyrightablc lmamry work.™ Although the user interface of &
program serves a fuﬁcﬁon that could be degmhed as utilitarian (i.e., communicating with
the user) it does not l‘ollo"w that all aspects of a user interface are per se unprotectible. If |
a computer program contains sufficient original exp’mssién (whether or not part of the uscr
interface) that is protectible (e.g.;' that has not directly or indirectly merged into the
underlying uiaa or function, and does not fall within the scénes @ fadre doctrine), the copying
of that significant original expression is an infringement uhleas, on the facts of the particular

case, the copying is excused as a fair use.”

1S Nimmer at §§ 2.04-2.04[B]. See infra notz 18.

¢ See supra, pages 5-10.

17 Although this bricf docs not address the fair use questions In this appeal, we note that
_ copying for commercial purposes is very rarsly deemed to be & fair use. Harper & Row Publishers,
Inc. v. Nasion Ewserprises, 471 U.S. 539, 562 (1985); Sony Corp. of America v. Universal City
Studios, Inc., 464 U.S, 417, 449, reh’g denled, 465 U.S. 1112 (1984). We also nots that Borland
incorporated elements of Lotus 1-2-3 into its final product. Appellant’s Br. at 18. This is unlike
the use at issue in Sega Enverprises Lid. v. Accolade, Inc., 977 B.2d 1510, 1522 (9th Clr. 1992),
which was held to be a fair use In part because #t “was an Intermediats one only and thus any
commercial ‘exploitation’ waa Indirsct or derivative.”

19894.1 22



Noaotheless, several of the briefs filed in this appeal depart from traditional copyright
principles by asserting that user interfaces aro protectible anly to the extent that they are
“aasthetic” or demonstrate some “1evei of artistic endeavor.” Appellant’s Br. at 46-48;
Samuelson Br. at 14-15 n.23. Cf. Karjala Br. at 7 (“Patent law secks to promotc the

advancement of technology whils copyright law sceks to encourage culture and the arts.”);**
ACIS Br. at 15.

This contradicts one of the most basic tenets of copyright law: only a “minimal
degree of creativity” is required for a work to be copyrightable. Feist, 499 U.S. st 345.
“[T)he requisite level of creativity is ext_r:nwly low: even a slight amount will suffice. The
vast majority of works maks the grade quite easily, as .they possess some creative spark, ‘no
matter how crude, humble or obvious’ it might be.” Id. (quoting Nimmer § 1.08[CI[1D). |

Nearly ﬂ century 8go, in Ble!stebn v. Donaldson Lishographtng Co., 188 U.S. 239
(1903) GHolmes, J.), the Supreme Court soundly rejected the notion that copyrightability is
premised on artistic merit. Noting that even “a vary modest. grade of art has in it something
~ irreducible” that may be protected by copyright, id. at 250, the Court wamed about
subjective judgments of acsthetic merit:

% The Authors of the Constintion thought otherwlse. According to the United States
Constitutlon, the purpose of Copyright is “To promote the Progreas of Science” — le.,
*knowledge.” U.S. Const. Art. I, § 8, cl. 8. Two of the three categories of works protected under
the first U.S. Copyright Act (which was adopted in 1790 by 2 Congress comprised of many of the
drafters of the Constitution) were maps and charts — quintessentially functional works that have Itle
t0 do with belles lentres and the arts. Lo
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It would be a dangerous undertaking for persons trained only to the law to
constituta themselves final judges of the worth of pictorial illustrations, outside
of the narrowest and most obvious limits. At the one extreme some works of
genius would be sure to miss appreciation. Their very novelty would make
‘them repulsive vntil the public had leamed the new language in which their
author spoke. . . . At the other end, copyright would be denied to pictures

* which appealed to a public less educated than the judge. Yet if they command
the interest of any public, they have a commercial value — it would be bold
to say that they have not an aesthetic and educational value — and the taste of
-any public is not to be treated with contempt, . . . That these pictures had
their worth and their success is sufficiently shown by the desire to reproduce
them without regard to the plaintiffs rights.

188 U.S. at 251-52. Seo also House Report at 51 (standard of originality adopted by

Congress “does not include requirements of novelty, ingenuitj, or esthetic merit”).

Again, this Court is being u;'ged to employ doctrines that apply to pictorial, graphic,
and sculptural works in the conth of computer programs. The analogy is inapt.'*
Computer programs are writings that entail enormous creativity. See Anthony Lawrence
Clapes, Softwars, éopyﬁgm & Competition 87-93 ('191';9). The fact that they also express
functions does not make it appropriate to apply doctrines developed for categorically distinct

works.

4. A Copyright Defendant’s Compatibility Concerns Have No Bearing
on the Copyrightability of Program Elements in the Infringed Work

Another argumeat that has been pressed on this Court is that clements of Lotus’ user
interface ahould be found unco;)yﬁghtable because of “conipatibility concerns,” Appellant’s

See supra p. 21.
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Br. at 50-54; ACIS Br. at 13-15. CE. Brief of Amici Curiae Chicago Computer Society, ct
al. at 10-12 (“.Unrs Group Br.”). The speciﬂp form of this argument holds that merely
because an element of a popular program is required to execute & program written by a user,
that element is unprotectible. The broad ‘fOrm of this argument holds that any element of a
computer program that in any way affects “compatibility” or “intcroperability” with that
program is unprotectible. Both forms of this argument fail because they focus on the wrong
work: the “nesd” for the author of an iry'i-lnglﬁg work 10 copy in order to be “compatible”
is irrelevant to determining the copydghlability.of olemcnt; of the infringed work.

It is black-lewer copyright law that any issue of copyrightability relates only to the
infringed work. Sec Nimmer § 13.03[Fj (*[A]n allegedly infringed program should be
analyzed on several different levels.”). See also‘zihal'. 982 F.2d at 714. The infringer’s
motivation far copying (and the copyrightability of the infringing work) have no bearing on
the copyrightability of elements of the infringed work.

“Compatibility,” in this sense of the word, is a businzss strategy of the copier. A
defendant considers elements of a plaintiff’s program to be attractive to its customers, Aso-.it
copies those elements. This is a far cry from “compatibility” as a technical imperstive that
limits the range of cxpression of the author of the infringed work. It is in this lattor sense
~ that Akal considered “compatibility reqﬁirements." The Second Circuit found that “clements -
dictated by external factors™ were ﬁnpmtectiblc scénes A faire: -“[A]' programmer’s design -
choicé is often circumscribed by extrinsic comsiderations such as ... compatbility
mqufrements of other programs with which a program is désigned to operats in conjunc-
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tion..." 982 F.2d a1 709-10. The court makes it quite clear that it was examining the
infringed work, and the degree to which elements of that work were “dictated by exiernal
factors.” Id. at 714. See Borland 11, 799 F. Supp at 213. Any self-imposad “constrsints”
on a subsequent author who wishes to be compaublc see Users Group Br. at 7-8, are
irrelevant. See Nxmmer § 13. 03 [FI{3])[e]. Oﬂ\erwlse courts would have to define and

redefine the protectibility of clements of an ongmal work by reference to the business
objectives of each of the ongmal author’s competitors.

II.  Public Policy Does Not Favor the Evisceration of Copyright Protection for
Computer Programs ,

A.  Ful Copyright Protection for Computar Programs, as Mandated by
Congress, Is Essentlal to the Continued Growth of the Software Industry

Those who argue that public policy and the realities of the software industry support
the claim that computer programs and their user interfacea are entitled only to diminished
copyright protection, see, e.g., Karjals Br. at 11-13, 20-21; Users Group Br. at 3-10; ACIS
Br. at 13-18, have lost sight of the underlying rationale for copyright protection.

The economic philosophy behind the clanse empowering Congress to grant

patents and copyrights is the conviction that encoutagement of individual cffort

bypcrsonalgainuﬂlebestwaytoadvancepublic welfare through the talents

of authors and inventors in “Scicnce and useful Arts.” Sacrificial days

devoted to such creative activities deserve rewards, commensurate with the

services rendered. .

Mazer v. Stein, 347 U.S. 201, 219 (1954).
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In determining whether elements of a work are to be protected by copyright or cast
into the public domain, a court must be mindful that the framers of the Constitution intended
an exclusive copyright to be a mechanism to improve the public welfare. As the Suprems
Court stated in Harper & Row, Publishers v, Nation Enterprises, 471 U.S. 539, 545-46
(1985) (quoting Twentieth Century Music Corp. v. Alken, 422 U.S. 151, 156 (1973)):

We agree with the Court of Appeals that copyright is intended to increase and

not impede the harvest of knowledge. ‘But we believe the Second Circuit gave

insufficient deference 1o the scheme established by the Copyright Act for

fostering the original works that provide the sced and substance of this harvest,

The rights conferred by copyright are designed to assure contributors to the
store of knowledge a fair return for their labors.

The link between incentives to cmate and the creation of valuable works benefitting
the public is even more valid today than when the Constitution was written. Indeed, many
works of authorship — modon-'pictuxes, sound recordings, and computer programs, to nams
but a few — require investment of enormous human and financial resources into the creative
Mu. The resulting creative authorship represents, of éwm. nat mere “sweat of the
brow” but the very creativity that the economic incentives in the Copyright Act are deaiﬁned
to protect and nurture. ‘Effective copyright protection is easentidl to provide the incentives

to create copyrighted works and bring fhc.m‘to the public.?

2 To the extent that the Second Clrcuit l0st sight of these principles in Alrai, 982 F2d at 712,
it would sppear to have bean in error.
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B. The Software Industry Is Thriving Under the Current Regime of Full
Copyright Protection for Computer Programs

Whelan, which established that nonliteral elements of computer programs are
protected by copyright, was decided ity 1986; Lotus v. Paperback, from which much of the
reasoning in the decisions below was dexived, was decxded in 1990, These precedents have
been the law of their respective jurisdictions, and have influenced the law throughout the
country, for several years. Sée, Gates Rubber, 9 F.3d at 840—42. If the dire conjectures of
Borland and its supporters had any validity, thc:c would be abundant empirical evidence of
substantial industry dislocation. Precisely the opposite is true.

The United States has become the world's premisre software producer under a regimb
of full protection for computer programs under copyright.?* By any measure, the wﬁware
industry is thriving. The industry grew 38% between 1988 and 1992, mare than three times
the growth in GDi’ for the same period. ITAA, The U.S. Information Technology Induatry:
Profile 1992, at I-1—I-3 (1993). Employment in"tlw'soﬂv‘var# industry has risen every year
gince 1988, the first year for which employment data are available. Industrial Owtlook, at
27-1. The United States domesucsoﬁware market is one of the fastest growing sectors in
the nation's economy. Id. The copyright industries generally, and the software industry in
particular, constinute one of the areas in which the United States stll maintains a favorable
~balance of rade withx the other nations of the world, | S. Siwek & H. Furchtgott-Roth,

A Estimates are that U.5.-based vendors supplied approximately 74% of the world packaged
poftware market in 1992, U.S, Dept. of Commercs, U.S. Industrial Outlook '94, at 27-5 (1994).
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Copyright Industries in the U.S. Economy at D-6 (November 1990).2 ' Any fundamental
change in copyright protection, as it app]iba to an industry in which that protection is the
principal safeguard of the participants’ primary assets, should be approached with great

caution.

User interface design represents a substuntial investment of creative effort — and a
significant portion. of the creative development process — for a bomputcr program.
Unfortunately, all elements of computer programs are particularly susceptible to unauthorized
copying. Excepting this important programming element from protection would thus
undermine incentives to crcafc innovative computer programs, especially sophisticated

programs that require subatantial creative investment.>

Z  One need not rely on dry statistics to make the point. A quick trip to a , softwars store, or
a glance through a catalog or trade journal, is the best indication of the range and diversity of
software offerings available In today’s marketplace, through the creative efforts of programinera.

®  InApple Computer, Inc. v. Formula Irg"l, Inc., 562 R, Supp. 775, 783 (C.D. Cal. 1983),
qffd, 125 F.2d 521, (5th Cir. 1984), the court observed:

"Few companies are going to invest the time and rescurces to develop new programs
If their products can be freely duplicated by anyone.  Such ‘competitors,” who could
_undersell the originator simpty because they don’t have its development costs, would
destroy the market which any innovator needs to recoup his investment.®

Small software development concerns as well as large ones would suffer, since competitors’
copying of computer programs would maks venture capital more difficult to obtain,
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Nothing about computsr programs justifies a speéinl, lesser form of copyright
protection for them. For decades, doomsayers have predicted dire consequences if computer
programs receive full copyright protection, but they have been wrong.>* They still are.®®

»  Sec, e.g., Copyright Law Revision: Hearings on S. 597 Before the Subcommittee on
Patents, Trademarks, and Copyrights of the Senate Committee on the Judiclary, S0th Congress, 1st
Session 571-73 (1967) (Statement of EDUCOM) (“Broad copyright protection for programs is unwise
snd improper . . . [H]ad programming been constantly carried out under the threat of infringement
actions charging plaglariam of existing copyrighted programs, it is doubtful whether the growth of
. programs and programming techniques of recent years would have been possible.”). :

2 Moreover, It is not the misslion of the courts to evaluate such claims, especlally when the
statute and lts intent arc clear, See, ¢.§., Borland I, 788 F. Supp. at 91. We note, bowever, that
the extraordinary progress of the Industry valldates Congress’s decision to confirm full copyright
protection for computer Programs. . '
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CONCLUSION

As amici curiae we take no position on the factual issues in this case. We urge only

that in its analysis this Court apply traditional copyright principles as set forth above.
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